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STATEMENT OF QUESTION PRESENTED 

The question is whether the Zoning Commission has 
violated the 5th Amendment to the Constitution by ex¬ 
tending the limits of the 1st Commercial District of Con¬ 
necticut Avenue, N. W., northward from Florida Avenue 
for one-side of the street while excluding the property 
owners on the opposite side thereof from benefits of the 
newly Established comprehensive plan, solely upon exclu¬ 
sionary grounds which upon the undisputed facts bear no 
reasonable relation to the health, welfare and morals of 
the community. 
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Httiteii States (Court of Appeals 

Fob the Distbict of Columbia Cibcuit 


No. 10,597 


Alfbed E. Lewis, et al.. Appellants , 

vs. 

The Distbict of Columbia, a body corporate, et al., 

Appellees. 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANTS 
I 

JURISDICTIONAL STATEMENT 

The appellants, plaintiffs below, filed a complaint in 
the District Court to test the validity of certain regula¬ 
tions of the Zoning Commission of the District of Co¬ 
lumbia applicable to appellants * properties in reduction 
of certain usages thereof. To this complaint, answer was 
duly filed by the corporate municipality and other de¬ 
fendants. Subsequently, the appellants, pursuant to Rule 
56 (a), Federal Rules of Civil Procedure (Title 28, fol¬ 
lowing Section 723c, TJ. S. C. A.), moved with accompany¬ 
ing affidavits and verified exhibits for a summary judg¬ 
ment, incorporating in the supporting statements each 
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and every evidential fact capable of proof at trial (App. 
19, et seq.). In reply thereto, the appellees likewise 
moved for a summary judgment (App. 37) with accom¬ 
panying affidavits and verified exhibits. The appellees 1 
motion was subsequently supplemented by additional 
sworn evidential matters deemed relevant to their conten¬ 
tions (App. 42). In the supporting affidavits, exhibits and 
other matters, there is no genuine controversy in the 
factual contentions of the respective litigants. Conse¬ 
quently, upon the cross-motions for summary judgment, 
the cause was before the District Court to determine the 
litigant entitled to judgment as a matter of law.* Rule 
56 (c), Federal Rules of Civil Procedure. The District 
Court granted appellees ’ motion, entering judgment for 
the appellees on February 1, 1950 (App. 62); notice of 
appeal was filed on February 27,1950, while the transcript 
of record was docketed in this Court on April 6, 1950. 
The District Court had jurisdiction of the case by virtue 
of the provisions of Title II, Section 306, D. C. Code (1940 
Ed.). Jurisdiction of this Court is founded upon Section 
1291, Title 28 of the United States Code. The opinion of 
the District Court is not reported but a memorandum 
opinion is set forth in the Joint Appendix (App. 61). 

II 

1 STATEMENT OF THE CASE 

The plaintiffs below are the fee-simple owners of Prem¬ 
ises 1800, 1808 and 1810 Connecticut Avenue, N. W., 
2031 and 2033 Florida Avenue, N. W., and 2101 S. Street, 


* In McGrath v. Zander, .U. S. App. D. C., 177 Fed. (2d) 

649, this Court held that a final decision on appeal should be made 
for disposal of the entire litigation where the factual situation is 
conceded. Compare Hazen v. Hawley, 66 U. S. App. D. C. 266, 86 
Fed. (2) 217, as to extent of review where findings of fact must be 
made by a chancellor. The findings in the Hawley case are to a 
great extent comparable to the facts in this case, yet, the legal con¬ 
clusions diverge. 
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N. W., Washington, D. C., which parcels comprise the en¬ 
tire frontage on the west side of Connecticut Avenue from 
Bancroft Place south to Florida Avenue—S Street, the 
same being described upon the land records as lots num¬ 
bered 31, 32, 34, 35, 36 and 37 in Square 2537. Considered 
on a plottage basis, these parcels constitute a virtual 
parallelogram measuring 200 x 100 feet, more or less, con¬ 
taining 18,000 square feet of land. On July 8, 1946, and 
for many years prior thereto, appellants ’ plottage, as well 
as all other properties in the area to the north of Florida 
Avenue by reason of regulations of the Zoning Commis¬ 
sion, was classified as follows: Use District—Residential; 
Height District—90 feet; Area District— “C”; that under 
these classifications the residential characteristics of the 
Connecticut Avenue frontages north of Florida Avenue 
were substantially preserved. During this prior period, 
although appellants ’ parcels were to a great degree ad¬ 
versely affected by several non-residential elements, such 
as the proximal position of the northern boundary of com¬ 
mercial classifications of Connecticut Avenue located at 
the south line of Florida Avenue, the abnormal traffic, and 
many related difficulties, they were, nevertheless, at all 
times prior to July 8, 1946, specific beneficiaries of the re¬ 
ciprocal protection of a comprehensive zoning plan which 
imposed the same residential restrictions on all the abut¬ 
ting frontages of Connecticut Avenue north of Florida 
Avenue. Under date July 8, 1946, the Zoning Commission 
dissolved a last protective bulwark by re-classifying the 
entire east side of Connecticut Avenue from Florida Ave¬ 
nue to Leroy—T Streets and placing this large plottage 
(Lot 827, Square 2535) in the 1st Commercial District, 
thus permitting the full use of an extremely large area 
(2*4 acres) for manifold non-residential usages which in¬ 
clude printing plants, bakeries, public service garages, 
bowling alleys, restaurants, theatres, pool parlors, retail 
stores and other usages of a highly commercial nature 
(App. 45). Consistent with a well deserved protective 
postulate made by the appellants at the public hearing 
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(App. 55) of July 8, 1946, which resulted in the order 
effecting this commercial change, the appellants shortly 
thereafter petitioned the Zoning Commission for an equal 
classification of their west side frontages. On July 17, 
1947, the Zoning Commission denied the petition for the 
following reasons: 

. . The petition undoubtedly results because of 
somewhat recent Zoning Commission action changing 
a portion of Temple Heights for proposed commercial 
development, none of which has yet occurred. The 
1 change proposed while comprehensive in the sense 
I that both sides of a major thoroughfare are frequently 
commercialized, is, nevertheless, undesirable and un¬ 
justified in this instance in the opinon of the Council, 
i This conclusion is based on several factors, (1) lack 
of need; (2) substantial character of existing residen¬ 
tial improvements; and (3) the possibility that at 
least four of the properties are eligible for restricted 
commercial use. . . .”. (See App. 59, 60 for full 
text) 

Such was the situation when appellants were compelled 
to test the above action of the Zoning Commission by 
proceedings in the District Court Due to the effect of 
defendants’ motion for summary judgment, the physical 
facts described in appellants’ affidavit and exhibits must 
be deemed the factual situation which was before the 
District Court. They are in the abstract as follows: The 
southeast corner of appellants’ plottage abuts a con¬ 
vergence of four highways, namely, Florida Avenue, 21st 
Street, Connecticut Avenue, and S Street, representing 
90,000 square feet of intersectional highway space which 
actually accommodates 39,500 motor vehicles per day, 
necessitating a recent construction of four raised islands 
for pedestrian refuge, eighteen distinct electrical traffic 
control devices, and the employment of four traffic officers 
during rush hours (App. 31, 32). The southerly traffic 
alone, consisting of interstate travel over TJ. S. Route 240, 
streetcar and bus-passenger routes of the Capital Transit 
Company, and many other vehicular types of a com- 
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mercial nature, aggregates 1414 vehicles per rush hour. 
This southerly traffic passes in the very shadow of appel¬ 
lants * properties, the westerly most lane thereof passing 
within 8 feet of the front steps (App. 32). To facilitate 
better traffic movement, the municipality in recent years 
widened the thoroughfare by reducing the parking area in 
front of the appellants* parcels to a mere 10 foot side¬ 
walk, and obliterating every abutting residential feature 
which had previously existed, including the shrubs, trees, 
and grass parking areas (App. 32). As a result of these 
things and gases, noises and traffic, appellants* parcels are 
totally unsuited for residential usage (App. 32). The con¬ 
ditions are such as to bring within reasonable limits of 
probablity financial loss to the appellants (App. 31, 33), 
particularly because of the inferior classification granted 
the extensive frontage across the Avenue upon which mar¬ 
kets, garages and mercantile establishments will be 
erected (App. 34) to supplement liquor stores, gasoline 
and other obnoxious commercial usages facing appellants* 
locus from within the southern boundary of Florida Ave¬ 
nue (App. 34, 35). Prior to July 8, 1946, the boundary 
line of the 1st Commercial District on Connecticut Ave¬ 
nue was the south curb line of Florida Avenue until on 
this date it was extended northward 400 feet to Leroy—T 
Streets, which de facto brought appellants* locus into this 
newly created commercial scheme or plan (App. 24, 25). 
These things cause the appellants* parcels to be wholly 
unsuitable for continued residential usage (App. 23) 

By the evidence accumulated by the Zoning Commission, 
itself, the demand for commercial utilization of Connecticut 
Avenue frontages far exceeds the supply thereof (App. 
29, 30) with 9Sy 2 percent thereof utilized for 1st Com¬ 
mercial purposes. The appellants* locus is assessed for 
purpose of taxation at $2.90 to $4.05 per square foot, 
although zoned for residential use while the same type 
of residentially zoned property to the northeast (Lot 
828, Square 2535) is assessed at $L20 per square foot 
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(App. 17, 18). Even the 1st Commercial land across the 
avenne (Lot 827, Square 2535) is assessed for only $2.50 
per square foot, which is indicative of the fact that the 
Assessor of the District of Columbia considers appellants’ 
parcels to be at least as de facto within a more valuable 
zoning category than the residential property included in 
Square 2535. While the appellants’ locus has progres¬ 
sively decreased in residential value, it has become ex¬ 
tremely valuable as commercial property (App. 23, 24). 
The rental values of first floor mercantile space range 
from $4.00 to $6.00 per square foot per annum for Con¬ 
necticut Avenue, compared to but $1.00 per square foot for 
commercial frontages off the avenue (App. 29). 

At the public hearing upon appellants’ petition for equal 
zoning treatment held on May 29, 1947, not a single adja¬ 
cent property owner appeared in person to voice opposi¬ 
tion to the desired commercial classification (App. 59), 
although several such property owners filed written pro¬ 
tests (App. 18). Subsequently, nine property owners on 
nearby off-streets have filed standardized objections to 
appellants’ prayer for judicial relief.* 

m 

STATEMENT OF THE POINTS 

1 1. The Court erred in holding that the conceded facts 
did not present a case of arbitrary, unreasonable and 
discriminatory zoning regulation as concretely applied to 
the appellants’ locus in quo in violation of the 5th Amend¬ 
ment to the Constitution of the United States of America. 

1 2. The Court erred in failing to hold that the appellees, 
upon the conceded facts, had failed to justify adequately 


* “But this (objections of other property owners) is quite im¬ 
material when we consider the real purpose and intent of zoning 
laws” . . . Robinson V. Narragansett, 199 At. 308, 60 R. I. 422. 
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the differential in their action of extending zoning privi¬ 
leges to certain property owners while denying it to others 
similarly situated, the said attempted justification having 
no substantial relation to the health, welfare, and morals 
of the community. 


IV 

SUMMARY OF ARGUMENT 

1. The Zoning Commission extended the 1st Com¬ 
mercial District of Connecticut Avenue northward from 
Florida Avenue for a distance of some 400 feet to Leroy— 
T Streets. However, in this newly established plan, the 
Zoning Commission refused to the property owners on 
the west side of the Avenue between these streets the 
privileges of the new plan. The refusal to admit the ap¬ 
pellants into the plan, although admittedly entitled in the 
main thereto, was based upon three grounds, namely, (1) 
lack of need, (2) the substantial nature of appellants * ex¬ 
isting structures, and (3) that appellants were entitled to 
certain semi-commercial usage under other regulations. 
These grounds for exclusion do not present a single cir¬ 
cumstance reasonably referable to the health, welfare, and 
morals of the community and, therefore, the final action 
of the Zoning Commission is invalid by reason of its arbi¬ 
trary, discriminatory characteristics. 

2. Although the District of Columbia zoning law in its 
general aspect constitutes a valid exercise of the police 
power, nevertheless, the facts in this case disclose that 
the regulations in question in their particular application 
and in the manner in which they were applied are arbi¬ 
trary and unreasonable, bearing no real or substantial 
relation to the public health, safety, morals, or general 
welfare of the community and are, therefore, void and of 
no effect and will be so declared a court of equity. 
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V. 

ARGUMENT 


1 . 

The Power to Interfere With the Use of Private Property 
by Zoning Regulations is Not Unlimited, and as Con¬ 
cretely Applied in This Case to Appellants’ Prem¬ 
ises, the Zoning Restrictions Violate the 5th Amend¬ 
ment to the Constitution. 

The appellants do not pretend to question the power of 
the sovereign to restrict usages of real property in the 
District of Columbia by enactment of comprehensive zon¬ 
ing laws. Village of Euclid v. Ambler Realty Company, 
272 U. S. 365. Nevertheless, it must be conceded that the 
very basis of the validity of zoning laws is that they are 
fairly maintained within the limits of a comprehensive 
scheme or plan. In other words, Eubank v. Richmond, 226 
U. S. 137, still stands as bulwark against the indiscrimi¬ 
nate use of the zoning power. The Supreme Court’s 
language as follows specifically applies where a compre¬ 
hensive plan is disrupted: 

“There may be one taste or judgment of comfort 

1 or convenience on one side of a street and a different 
one on the other ... It is hard to understand how 

1 public comfort or convenience, much less public health, 
can be promoted by a line which may be so variously 
disposed. ...” 

In K & L Oil Company v. Oklahoma City, et al, 14 Fed. 
S. 492 (D. C.-Okl.), the court in speaking of the necessity 
of a comprehensive plan, said:. 

“Nevertheless, there must be some rhyme or reason 
in establishing zones. An ordinance which checker- 
boarded the entire city, permitting drilling in block 
squares only, doubtless would be bad. ...” 

In WUlerup v. Village of Hempstead, 199 N. Y. S. 56, 
120 Misc. Rep. 485: 
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“It seems to me that the line of demarcation be¬ 
tween the ‘residence district’ and the ‘business dis¬ 
trict’ has been drawn with undue severity by the 
village authorities, so as to prevent the plaintiff from 
making reasonable use of her property.” 

Refer to Wolpe, et al, v. Poretsky, et al, 79 U. S. App. 
D. C. 141, 154 Fed. (2) 330, for this Court’s condemna¬ 
tion of zoning regulations which disrupt a previously 
settled comprehensive plan thus permitting “spot zoning” 
or, the same thing i. e., an arbitrary classification bearing 
no relation to health, welfare and morals. It is the firm 
contention of the appellants that when the Zoning Com¬ 
mission on July 8, 1946, at the request of the privileged 
property owners across the street, extended the 1st Com¬ 
mercial area northward from Florida Avenue, it thereby 
established a new comprehensive plan for Connecticut 
Avenue, and by subsequently excluding the appellants * 
from the benefits of this newly created scheme, it acted 
arbitrarily. Doubtless, a court may not inquire into the 
motives which prompt the promulgation of a municipal 
regulation, nor may it substitute its judgment for the 
council. Dermis v. Village of Tonka Bay, 64 Fed. S. 214. 
Still, it may test the sufficiency of the facts to determine 
whether the specific ordinance is so lacking in reasonable 
bases as to imperil its validity. Independent Dairymen 7 s 
Association v. Denver, 142 Fed. (2) 940; Village of Ter¬ 
rence Park v. Erett, 12 Fed. (2d) 240 (C. D. 273 U. S. 710); 
Village of University Heights v. Cleveland Jewish Orph- 
cm 7 s Home, 20 Fed. (2) 743 (C. D. 275 U. S. 569). It 
would seem to be clear, therefore, that either the action 
of the Zoning Commission in extending the 1st Commercial 
District northward from Florida Avenue so as to abut but 


* Title 5, Section 414, D. C. Code (1940 Ed.) : "Such regulations 
shall be made in accordance with a comprehensive plan . . .” In 
Potts v. Board of Adjustment, 43 AT (2) 850, 133 N. J. L. 230, it 
was stated: “Equality and uniformity of operation within the 
particular zone as respects each class or kind of buildings, are basic 
in the statute. . . . Invidious distinctions and discriminations are 
inadmissible” . . . 
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not include appellants’ properties was “spot zoning” 
within the meaning of the Poretsky case; or its action in 
denying appellants the privileges to participate therein 
was arbitrary. In any event, as the facts presently stand, 
a disrupted comprehensive plan exists in the area of 
Connecticut Avenue from Florida Avenue to Leroy—T 
Streets. The burdens incident to the exclusion are self- 
evident. Moreover, within the rigid, albeit sound, rule ex¬ 
pressed in Zahn v. Board of Public Works, 274 U. S. 325, 
and Leventhal, et al, v. District of Columbia, 69 U. S. App. 
D. C. 229, 100 Fed. (2) 94, this exclusion is clearly be¬ 
yond the “fairly debatable” test. In the Leventhal case, 
it was rather forcefully stated “. . . the owner of a resi¬ 
dence-zoned island or peninsula in a commercial-zoned sea, 
if he is seriously injured by the discrimination against 
him, may be entitled to complain of arbtrary and unreason¬ 
able action. . . .” 


2 . 

There Exists Not a Single Circumstance Reasonably Refer¬ 
able to the Health, Welfare and Morals of the Com¬ 
munity Which Might Justify the Refusal of the Zon¬ 
ing Commission to Extend to the Appellants the Ben¬ 
efits of the Newly Created 1st Commercial District. 

(a) The Present Comprehensive Plan 

In appellants’ Statement of the Case, the matters of 
traffic, abutting uses of an inferior nature, traffic control 
devices, and many other burdensome factors are fully set 
forth in detail to capture the precise picture existing in 
the area of the locus. Less aggravating conditions have 
been held to be “proper for consideration by the court 
(but) . . . not controlling, for if the police power is prop¬ 
erly exercised, loss to the individual is a misfortune 
which he must undergo as a member of society. . . 
Geneva Inv. Co. v. City of St. Louis, Mo., 87 Fed. (2) 83, 
90 (CCA-8). If merely for subordinate consideration, 
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surely, then when such things are coupled with a patent 
discrimination, it must logically follow that the action of 
the Zoning Commission effectively violates our constitu¬ 
tional proscriptions. By subtle recourse to dubious zon¬ 
ing distinctions the appellees have perpetuated a separate 
classification to which appellants are compelled to adhere 
to their damage. As such, it unduly conflicts with theii 
constitutional rights of equal treatment. In this connec¬ 
tion, the -words of Justice North in Senefsky v. Lawlor, 12 
N. W. (2) 387, 307 Mich. 728, are fittingly appropriate: 

“. . . Experience has demonstrated the wisdom of 
placing restrictions upon the use of the police power 
and eminent domain that those charged with the 
conduct of public affairs may not, in disregard of the 
rights of the individual, render the government des¬ 
potic. ... It is for the courts to steady the ship of 
state and hold the organic law intact. We should not 
suffer it to be used to destroy, little by little, the or¬ 
ganic safeguards of personal property rights until all 
disappear. . . .” 

The appellees do not contend that the locus is situated 
any differently than described in the Statement of the 
Case. These facts are conceded. Still, the appellees con¬ 
tend that they can designate a sub-marginal boundary 
line upon the following bases: 

“The change proposed while comprehensive in the 
sense that both sides of a major thoroughfare are 
frequently commercialized, is nevertheless, undesir¬ 
able and unjustified in this instance in the opinion of 
the council. This conclusion is based on several fac¬ 
tors; (1) the lack of need; (2) substantial character 
of existing residential improvements; and (3) the 
possibility that at least four of the properties are 
eligible for restricted commercial use. . . ” (App. 
60). 

The appellants say that the Zoning Commission has 
created a boundary line within a boundary line because 
they concede in their finding of fact that both sides of the 
streets in commercial districts assume the same classifica- 
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tion, yet, in this particular instance, the Commission leaves 
the boundary line on the east curb-line of Connecticut Ave¬ 
nue. Prior to July 8, 1946, the 1st Commercial boundary 
line was Florida Avenue. The Court will take judicial no¬ 
tice that these boundary lines have always moved north¬ 
ward along this avenue, encompassing both sides of the 
street as they progress. As it is impossible for the appel¬ 
lees to contend that the boundary line moves east-west, they 
must concede that appellants are now de facto within the 
comprehensive scheme or plan for the 1st Commercial Dis¬ 
trict extended on July 8, 1946, northward, 400 feet to the 
intersection of Leroy-T Streets. The appellees concede 
that the appellants’ locus if considered in the commercial 
district is “comprehensive in the sense that both sides 
of a major thoroughfare are frequently commercialized. 
. . Doubtless, this Court will also take judicial notice 
of this and, further, that at all times both sides are so 
treated when a property owner so demands equal treat¬ 
ment. Can the Zoning Commission properly withhold 
from the appellants the benefits of this admitted scheme 
of commercial zoning? The answer must be in the affirm¬ 
ative if the appellees are able to propose any reasonable 
basis in support of their admitted discrimination contained 
in the findings of the Zoning Commisson.* Conversely, 
the answer should be in the negative if the assumed basis 
bears no relationship to the health, welfare and morals. 
The appellees, with every opportunity afforded by sum¬ 
mary judgment procedures in effect in the District Court, 


* While the burden rests upon the one attacking a municipal 
regulation to establish that it is clearly arbitrary and unreasonable 
(Zahn v. Board of Public Works, 274 U. S. 325), still, where it 
appears that several properties are in identical categories, the bur¬ 
den rests upon the municipality to justify a different treatment. 
There must be a clear, real and substantial connection between the 
assumed distinction and the health, safety morals and general wel¬ 
fare. Brown V. City of Seattle, 272 Pac. 517, 150 Wash. 203; City 
of Austin v. Nelson, 45 S. W. (2) 692, (Tex.); Dobbins V. Los 
Angeles, 195 U. S. 223; Yick Wo V. Hopkins, 118 U. S. 356. 


13 


i 


rely solely upon three grounds as a basis for the distinc¬ 
tion, namely, (1) the lack of need for commercial proper¬ 
ties; (2) the substantial character of the existing resi¬ 
dential improvements located on the appellees’ parcels; 
and (3) the possibility that at least four of the properties 
are eligible for restricted commercial use. . . .”. This 
appeal may well turn on this single point, namely, that 
none of these reasons bears a substantial relation to the 
health, welfare and morals of the community. The appel¬ 
lants confidently tender this issue of law as determinative 
of their appellate rights. 

(b) Lack of Need 

Turning first to the matter of the “lack of need” for 
commercial properties in the area as a proper basis for 
different treatment. Here we find at the outset some 
difficulty in determining the clear meaning of this phrase, 
i.e., economic need, community need, or otherwise. How¬ 
ever, in this connection, we are aided by the Zoning Com¬ 
mission, itself, in the interpretation of this term. It ap¬ 
parently construes a “lack of need” as a condition based 
upon the number of properties classified as commercial, 
but not actually used as such. In other words, a supply 
and demand factor. No matter, the true end result is 
economic need in every sense of the term. The appellees 
in this regard tendered their own study of the supply and 
demand factors existing in the area. See Defendants’ 
Exhibit B in Separate Exhibit Folder. Assuming this 
type of economic need to be a basis referable to health, 
welfare and morals which is later demonstrated as error 
still, in the appellants’ affidavit in computation of the 
Defendants’ Exhibit B, it is stated that “. . . the de¬ 
mand for space far outweighs the present supply on Con¬ 
necticut Avenue. ... In other words, out of 2712 feet, 
9 Sy 2 % thereof is utilized commercially. Even the 1*4% 
thereof would be immediately utilized if offered. . . .” 
(App. 30). Clearly, then, the very basis tendered by the 



14 


Zoning Commission relating to a “lack of need” is not 
sustainable. The appellees do not refute by any counter 
affidavit that the appellants’ computative interpretation 
of Defendants’ Exhibit B is not correct. 

If the Zoning Commission pretends to regulate econo¬ 
mic needs within the limited area* of urban commercial 
districts to deprive appellants of competitive benefits 
within a de facto comprehensive plan, such action is 
palpably beyond its, as well as Congress’ powers. State 
v. Wood, 215 N. W. 487, 51 S. D. 485. In State v. Water- 
field, 29 Pac. (2) 24, 167 Okl. 209, the court stated: 

“Undertaking to use the police power to cure eco¬ 
nomic evils through the enactment of laws which ben¬ 
efit one class of persons by infringement upon the 
private contractual right of another is a dangerous 
tendency in our law. It finds little judicial sanction 

' and can be justified only in the most extreme cases. 
»» 

• • • • 

In Benson v. Zoning Board of Appeals, 27 AT. (2) 389, 
129 Conn. 280, it was further held as follows: 

“The court was correct in holding that the zoning 

1 authority has no right to regard the prevention of 

! competition as a factor in administering the zoning 
law . . 

See, also, City of Providence v. Stephens, 133 AT. 614, 
617, 47 R. I. 387; State v. Stdhlman, 94 S. E. 497, 81 W. 
Va. 325; Council of Wilmington v. Turk, 129 AT. 512, 
14 Del. Ch. 392; Moms field Journal Company v. F. C. C., 84 
U. S. App. D C 384, 173 Fed. (2) 646; Duncan Avenue 
Corporation v. Jersey City, 5 AT. (2) 68, 122 N. J. L. 
292; Senefsky v. Lawlor, 12 N. W. (2) 387, 307 Mich. 728; 


*The appellants distinguish such conditions of widespread eco¬ 
nomic ills as require recourse to the police power for the preserva¬ 
tion of public welfare. Such an instance is mentioned in Florida 
Dry Cleaning and Laundry Board v. Everglades Laundry, 188 So. 
380, 137 Fla. 290. However, these factors cannot be held applicable 
to local municipal zoning laws regulating urban development. 
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Elizabeth City v. Aydlett, 161 S. E. 78, 201 N. C. 602. 
“ Businesses come and go, and losses are inevitable. A 
business is without constitutional protection against the 
hazards of competition.” State v. Old Tavern Farm , 180 
AT. 473, 133 Me. 468. It would be quite improbable that 
Congress, even if it possessed this authority under its 
police powers, intended to vest in the Zoning Commission 
of the District of Columbia the right to consider the mat¬ 
ter of any “lack of need” within a confessed comprehen¬ 
sive scheme, particularly in the light of Title 5, Section 
413, D. C. Code (1940 Ed.), which provides specifically 
that: 

“. . . All such regulations shall be uniform for 
each class or kind of building throughout each dis¬ 
trict, but the regulations in one district may differ 
from those in other districts . . .”. 

(c) Substantial Character of Existing Structures 

To justify the treatment of one person’s property dif¬ 
ferently than another’s, the classification must be made 
in reference to factors clearly related to health, safety 
and welfare. The substantial character of building struc¬ 
tures is solely a concern of the appellants. Whether sub¬ 
stantial, or not, it fails to affect in any way the concern 
of the community for zoning purposes. Indeed, this rea¬ 
son is less referable to the police power than the matter 
of economic need. Here, again, the Court will judicially 
notice that at one time or the other most of the structures 
on Connecticut Avenue which are now classified commer¬ 
cial were at a time, prior thereto, of a “substantial na¬ 
ture” prior to the conversion of their ground floors to 
trade activities. The Stoneleigh Court Apartments, the 
Grafton Hotel, and even the large structure appearing in 
Plaintiffs’ Exhibit B (See Separate Exhibit Folder) are 
instances of substantial structures south of Florida Ave¬ 
nue which certainly did not deter Zoning Commission 
action in re-classifving such parcels into 1st Commercial 
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Districts. We must assume that the Inspector of Build¬ 
ings will perform his statutory duties in supervising a 
safe conversion of all structures to commercial usage and 
in so doing, permit the appellants to conform to appro¬ 
priate safety regulations. Beyond that, there does not 
appear to be any element which could affect the public. 
In Borough of Point Beach v. Point Pleasant Pavilion, 
lnc. f 66 AT. (2) 40, (N. J.), the court held that a zoning 
regulation requiring all commercial establishments to be 
conducted under permanent roofs did not in any way re¬ 
late to the public welfare, saying: 

4 ‘The restraints and regulations imposed for the 
general good and welfare needs must have the virtue 
of reasonableness. There cannot be, in the name of 
police regulation, an unreasonable and oppressive cur¬ 
tailment of personal or property rights. A measure 
that goes fairly beyond the public need designed to 
be served does not take the category of a valid police 
regulation.” 

In a very recent case, No. 122 Main Street Corporation v. 
City of Brockton, 84 N. E. (2) 13, 323 Mass. 646, the 
Supreme Court of Massachusetts struck down a zoning 
regulation which prohibited erection or altering of any 
structure less than two stories in height, saying: 

“The objectives overleap any reasonable concep¬ 
tion of the conservation of the value of property . . . 
the general benefit to the community must be some¬ 
thing more tangible and less nebulous than any sup¬ 
posed advantages which the city has been able to 
bring forward in this case . . 

See City of Austin v. Nelson, 45 S. W. (2) 692, (Tex.) 
supra where the slope of the street was deemed a corrupt 
basis for discrimination; also in State, ex rel, Scandette 
v. Nelson, 3 N. W. (2) 765, 240 Wis. 438, where the fact 
that the property was more suitable for a public park 
was held to be an invalid basis for restrictions on the 
rights of a property owner. Refer to State v. Moore, 13 
AT. (2) 143, 91 N. H. 16; State v. Stahlman, 94 S. E. 497, 
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81 W. Va. 325; In re Ceresini, 189 AT. 443, 189 (Har.) 
Del. 134; Spawn v. Dallas, 235 S. W. 513, 111 Tex. 350; 
Romar Realty Company v. Haddonfield, 114 AT. 248, 96 
N. J. L. 117; Brown v. Board of Appeals, 159 N. E. 225, 
327 HI., 644; City of Mobridge v. Brown, 164 N. W. 94, 
39 S. D. 270; Appeal of White, 134 AT. 409, 287 Pa. 259; 
Baker v. Somerville, et al, 293 N. W. 326, 138 Neb. 466; 
Brookdale Homes, Inc., v. Johnson, 10 AT. (2) 477, 123 
N. J. L. 602. 

(d) Eligibility of Appellants* Pbopebties fob 
Limited Commebcial Usage 

The final basis to be considered may be disposed with 
little or no comment, for it does not seem probable that 
appellees will seriously contend that such a piece-meal 
distribution of zoning privileges is in even partial dis¬ 
charge of an owner’s contention that a zoning proscrip- 
ton is invalid in its entirety. It is felt that this last basis 
for the action of the Zoning Commission is fully disposed 
of in the reasoning contained in Hazen v. Hawley, 66 U. S. 
App. D. C. 266,86 Fed. (2) 217: 

“. . . that the Commission would entertain and fa¬ 
vorably act upon a petition for an apartment house 
development of the appellee’s property, provided she 
petitioned for some other lot occupancy ... we think 
this argument not open to the appellants.” 

VI. 

CONCLUSION 

So it is asserted without hesitation and with confidence 
that the order of the District Court sustaining appellees’ 
motion for a summary judgment and entering judgment 
in favor of the appellees will be, and under the law should 
be reversed by this Honorable Court and this, on the 
ground that the action of the Zoning Commission of the 
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District of Columbia is arbitrary and unreasonable, bear¬ 
ing no reasonable or substantial relation to the health, 
welfare and morals of our community. 

Respectfully submitted, 

Michael J. Keane, Jr., 

Karl Michelet, 

James W. Lauderdale, 

1 Attorneys for Appellants. 





APPENDIX 




Ittttrft States (Court of Appeals 

Foe the District of Columbia Circuit 


No. 10,597 


Alfred E. Lewis, et al., Appellants, 

vs. 

The District of Columbia, a body corporate, et al., 

Appellees. 


Appeal from the United States District Court 
for the District of Columbia 


JOINT APPENDIX 





2 A 


1 Filed Dec 2 1947. Harry M. Hull, Clerk 

Civil Action No. 4865 - *47 

IN THE 

DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

Alfred E. Lewis 
2033 Florida Avenue, N. W. 

Constance Newell Bull 
c/o Randall H. Hagner 
1321 Connecticut Avenue, N. W. 

James T. McCarthy 
3765 Northampton Street, N. W. 

Lulu H. Anderson 
2025 Allen Place, N. W. 

Caroline B. Carroll 
c/o B. F. Saul Company 
925 15th Street, N. W. 

Plaintiffs 


vs. 

(1) The District of Columbia, a body corporate (2) The 
Zoning Commission of the District of Columbia, Rob¬ 
ert 0. Clouser, Executive Officer, District Building, 
Washington, D. C. (3) Gordon R. Young (4) Guy 
Mason (5) John Russell Young, (6) Newton B. Drury 
(7) David Lynn. The said personal defendants Nos. 

| (3), (4), (5), (6) and (7) constituting the Zoning 
Commission of the District of Columbia. (8) Robert 
H. Davis, 4836 Albemarle Street, N. W. Inspector of 
Buildings, and Director of Inspection for the District 
of Columbia. 


Defendants 
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C-o-m-p-l-a-i-n~t 

(For Mandatory Injunction and to Remove Cloud 
From Title And For Other Purposes) 

1. Jurisdiction exists by virtue of the provisions of 
Title XXI, Section 306, District of Columbia Code (1940 
Ed). 

2. The plaintiffs are citizens of the United States of 
America, and residents of the District of Columbia, and 
file this action jointly as the fee-simple owners of all the 
pieces and parcels of land fronting on Connecticut Avenue 
between Florida Avenue and Bancroft Place, N. W., Wash¬ 
ington, D. C., or in relation thereto, as hereinafter more 

fully described. 

2 3. The defendant, District of Columbia, is a 

municipal corporation; the defendants, Gordon R. 
Young, Guy Mason, John Russell Young, David Lynn, 
Newton B. Drury and Robert H. Davis are citizens of the 
United States and residents of the District of Columbia; 
that the Zoning Commission of the District of Columbia 
is a quasi-legislative body created by Act of Congress of 
the United States, approved March 1, A. D., 1920, 41 Stat. 
at L 500, Chap. 92, Section 1, as amended and superceded 
by the Act of Congress, approved June 20, 1938, 52 Stat. 
at L 797; that the defendants, Gordon R. Young, Guy 
Mason, and John Russell Young are the duly appointed 
Commissioners of the District of Columbia; that the de¬ 
fendant, Newton B. Drury, is the Director of the National 
Park Service; that the defendant, David Lynn, is the ar¬ 
chitect of the Capitol, and in said capacity the last named 
individuals constitute, ex-officio, the entire membership of 
the Zoning Commission of the District of Columbia, and 
are sued as such; that the defendant, Robert H. Davis, 
is Inspector of Buildings and Director of Inspection for 
the District of Columbia, and is sued in that capacity. 

4. That the plaintiff, James T. McCarthy, is the owner 
of Lots Numbered Thirty-four (34) and Thirty-five (35) 
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in Square numbered Two Thousand, Five Hundred and 
Thirty-two (2532), being improved by Premises Numbered 
1800 Connecticut Avenue, N. W., and 2031 Florida Avenue, 
N. W., respectively; that the plaintiff, Lulu Anderson, is 
the owner of Lot Numbered Thirty-one (31) in Square 
Numbered Two Thousand, Five Hundred and Thirty-two 
(2532), being improved by Premises Numbered 1810 Con¬ 
necticut Avenue, N. W.; that the plaintiff, Caroline B. Car- 
roll, is the owner of Lot Thirty-two in Square Two Thou¬ 
sand, Five Hundred and Thirty-two (2532) being im¬ 
proved by Premises Numbered 1808 Connecticut Avenue, 
N. W.; that the plaintiff, Alfred E. Lewis, is the owner of 
Lot Numbered Thirty-six (36) in Square Numbered Two 
Thousand, Five Hundred and Thirty-two (2532), being 
improved by Premises Numbered 2033 Florida Avenue, N. 
W.; that the plaintiff, Constance Newell Bull, is the 
owner of Lot Numbered Thirty-seven in Square 
3 Numbered Two Thousand Five Hundred and Thirty- 
two (2532), being improved by Premises Numbered 
210i “S” Street, N. W., all in the City of Washington, 
District of Columbia; that the aforesaid pieces, parcels 
and lots of land in the aggregate constitute the entire 
frontage on Connecticut Avenue from Florida Avenue to 
Bancroft Place, a distance of 200 feet, more or less, with 
a depth thereof of approximately 100 feet; that the afore¬ 
said parcels are improved by structures which were erected 
many years ago and prior to the passage of the aforesaid 
Act of Congress of the United States, approved March 1, 
1920, as amended, commonly known as the Zoning Act 
of the District of Columbia; that said improvements for 
many years were devoted to residential usages and suit¬ 
able, therefore, until the happening of the events herein¬ 
after fully described; that said pieces, parcels and lots of 
land are all located within the depth boundaries of the 
height and area districts heretofore established by regula¬ 
tions promulgated by the Zoning Commission of the Dis¬ 
trict of Columbia which said height and area districts are 
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uniform and applicable to both residential and commer¬ 
cial zoning classifications. 

5. That heretofore on the 1st day of March, 1920, Con¬ 
gress of the United States enacted a law entitled “An 
Act To Regulate The Height, Area and Use of Buildings 
in the District of Columbia and to Create a Zoning Com¬ 
mission, and for Other Purposes” which act was amended 
and superceded by the Act of Congress, approved June 
20, 1938, 52 Stat. at L 797, and by virtue thereof consti¬ 
tute the sole authority for the acts and conduct of the 
defendant, Zoning Commission of the District of Columbia, 
and of the individual defendants constituting the member¬ 
ship thereof, of which the plaintiffs herein complain, as 
will hereinafter more fully appear. 

6. That the defendant, Zoning Commission of the Dis¬ 
trict of Columbia, by its then members, did on 30th day of 
August, 1920, and thereafter, establish original height, area 
and use districts to become effective on that day and to 
remain in full force until modified or amended, and did 
adopt various and sundry regulations governing the sev¬ 
eral respective districts, and accompanied the same by 

certain maps known as “Official Height, Use and 
4 Area Atlases” which disclose the precise boundaries 

of the various districts which maps were incorpo¬ 
rated in and made a part of said regulations of the Com¬ 
mission; that the defendant, Zoning Commission of the 
District of Columbia, subsequent to August 30, 1920, from 
time to time, modified and amended its orders and regula¬ 
tions, aforesaid, whereby properties were transferred from 
district to district, as the needs and requirements war¬ 
ranted such transfers, thus changing the authorized height, 
use and area features of such properties, and in accordance 
with said amended regulations, the aforesaid maps and 
atlases were duly modified to reflect said changes. 

7. That prior to July 8, 1946, and for many years, the 
plaintiffs’ parcels of land by regulations of the Zoning 
Commission of the District of Columbia were classified and 
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placed in a district known as Use, Residential; Height, 90 
feet; Area C; that by virtue of these regulations, many of 
the usual and customary benefits of ownership were appro¬ 
priated, without compensation, by the aforesaid Zoning 
Commission; that the plaintiffs are limited in the use of 
said parcels of land to matters solely of a residential 
nature and all other uses of said parcels are reduced to 
such an extent as to prohibit and enjoin such usages inci¬ 
dental to mercantile establishments and other limited com¬ 
mercial enterprises. 

8. That prior to July 8, 1946, the boundary line of the 
1st Commercial, 90 foot, “C** area district was represented 
by the southerly curb line of Florida Avenue, and by rea¬ 
son thereof all of the parcels of land fronting on Connec¬ 
ticut Avenue north of said curb line were classified for 
residential usages and thereby furnished each parcel a 
mutual and reciprocal residential protection; that under 
date July 8, 1946, the defendant, Zoning Commission of 
the District of Columbia, by a duly promulgated regulation 
extended the 1st Commercial, 90 foot, “C” area district 
on ihe east side of the avenue in a northerly direction to 
encompass the entire Connecticut Avenue frontage from 
Florida Avenue to T Street, a distance of some 400 feet, 
which said district now is located directly opposite plain¬ 
tiffs J parcels of lancf; that by reason thereof, plaintiffs* 
parcels of land are deprived of all abutting residential 

protection that theretofore existed; that attached 
5 hereto and made a part hereof is “Plaintiffs* Ex¬ 
hibit A** which discloses the present status of all 
zoning districts in the vicinity of plaintiffs* parcels of 
land. 

9. That for many years, plaintiffs have endeavored to 
preserve the residential characteristics of their parcels of 
land, but by reason of the heavy motor vehicular traffic 
and street cars lines which utilize Connecticut Avenue, a 
main arterial highway for north and south traffic, and with 
the concomitant noise, grinding of gears and scraping of 


tires and many other nuisances which have increased many 
times in recent years, the efforts of the plaintiffs have 
been fruitless and their several parcels of land have be¬ 
come progressively unfit for residential use and for en¬ 
joyment; that by reason of said increase in vehicular traf¬ 
fic on Connecticut Avenue and Florida Avenue, the said 
thoroughfares in recent times have required considerable 
widening to accommodate said increased flow of traffic and 
at the time of said widening, the parking areas, trees and 
other residential features and facilities such as walks, 
steps and approaches to the residences were reduced and 
in many instances permanently removed, thus depriving 
said properties of all residential attributes theretofore 
existing; that by reason of the extension of the 1st Com¬ 
mercial district northward from Florida Avenue to T 
Street on the east side of Connecticut Avenue, opposite 
plaintiffs’ parcels of land, there now exists in the very 
shadow of plaintiffs’ parcels areas which will permit large 
mercantile establishments such as wholesale markets, gaso¬ 
line service stations and a variety of other commercial 
activities which will render plaintiffs’ parcels of land 
wholly unfit for residential usages; that by reason of these 
matters and things, plaintiffs’ parcels of land are now 
completely surrounded on the east, southeast and south 
by said commercial classifications as will appear from 
“Plaintiffs’ Exhibit A”; that plaintiffs’ parcels have pro¬ 
gressively diminished in value as residential properties, 
while at the same time have progressively enhanced in 
value as commercial property; that if said plaintiffs’ 
properties were conformed by the Zoning Commission of 
the District of Columbia to the obvious commercial tenor 
of the area, the said values thereof would increase five 
(5) times over their present residential valuation; 
6 that the taxing authorities of the District of Colum¬ 
bia have placed valuations for purposes of taxation 
upon plaintiffs’ properties disproportionate to the resi¬ 
dential usages permitted by its Zoning Commission and 
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as a consequence, have burdened said properties in a man¬ 
ner commensurate only with a non-residential usage there¬ 
of; that by reason of the recent zoning classifications of 
the frontages on the opposite side of Connecticut Avenue 
made under date July 8, 1946, the plaintiffs ’ properties 
thereupon became a part of the comprehensive commercial 
zoning for the area. 

10. That under date 28 May, 1947, on the petition and 
with the consent of the plaintiffs, the Zoning Commission 
of the District of Columbia held a public hearing for the 
purpose of amending their zoning maps to permit the 
plaintiffs ’ properties to conform to a 1st Commercial, 90 
foot, “C” area district; that all of the plaintiffs herein 
consented to said proposed change, while none of the ad¬ 
jacent property owners filed with said Commission any 
opposition to said proposal, nor did any of said property 
owners in the vicinity appear personally in opposition 
thereto; that under date 17 July, 1947, the Zoning Com¬ 
mission of the District of Columbia denied said petition, 
thus relegating the plaintiffs’ properties described herein 
to a continued residential usage of said frontages; that in 
denying said petition, the following findings of fact were 
made by the said Zoning Commission of the District of 
Columbia: 

* 1 Petition to amend the zoning map by change from 
Residential, 90 / “C” Area to First Commercial, 90' 
“C” Area lots 31, 32, 34, 35, 36, and 37, square 2532, 
premises 1800-10 Conn. Ave. 2031-33 Florida Avenue 
and 2101 S St. N. W. 

' “This petition which embraces six lots includes all 
frontage on the west side of Conn. Ave. from Ban¬ 
croft Place south to Florida Ave., all of the north side 
of Fla. Avenue from Conn. Avenue to S Street, and 
one lot on S Street, being premises 2101. To all in- 
! tends and purposes, however, the designated proper- 
1 ties, with the possible exception of 2101 S Street, com¬ 
prise the Conn. Avenue frontage in this area and as 
such are opposite commercially zoned property on the 
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east side of Conn. Avenue and the south side of Flor¬ 
ida Avenue. 

“The petition undoubtedly results because of some¬ 
what recent Zoning Commission action changing a 
portion of Temple Heights for proposed commercial 
development, none of which has as yet occurred. The 
change proposed, while comprehensive in the sense 
that both sides of a major thoroughfare are frequently 
commercialized, is, nevertheless, undesirable and un¬ 
justified in this instance in the opinion of the Council. 
This conclusion is based on several factors, (1) lack 
of need; (2) substantial character of existing residen¬ 
tial improvements; and (3) the possibility that at 
least four of the properties are eligible for restricted 
commercial use under the provisions of Paragraph 
7 22, Part 2, Section XXIII of the Zoning Regula¬ 

tions. This paragraph permits the Board of Zoning 
Adjustment to authorize professional office use in the 
Residential “C” Area District when the property so 
to be used is opposite at right angles from property 
zoned in a commercial use district. 

“For the above reasons, the Council recommends de¬ 
nial of the application and suggests that petitioners 
be advised that partial relief might be obtained, 
through appeal to the Board of Zoning Adjustment 
in the manner prescribed by law. ’ ’ 

11. That by virtue of the refusal of the Zoning Com¬ 
mission of the District of Columbia to re-classify plain¬ 
tiffs’ properties to conform to the commercial tenor of 
the vicinage and in the light of the facts and circumstances 
hereinbefore mentioned, the plaintiffs are advised, believe 
and therefore aver that the conduct of the defendant Zon¬ 
ing Commission and each of the members thereof amounts 
to an unreasonable and arbitrary exercise of governing 
power, bearing no substantial relation to the public health, 
safety, morals or general welfare of the neighboring com¬ 
munity or the community at large; that by reason of the 
facts and circumstances of this particular parcel of land 
there exists not a single element affecting the public health, 
safety, morals or general welfare of the people upon which 
the acts and conduct of the defendant Zoning Commission, 
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here complained of, could be legally based; and that at 
all events, the action assumed as aforesaid to be taken by 
the defendant Zoning Commission results in a confiscation 
of property of the plaintiffs, a deprivation thereof without 
due process of law, and a taking of their property without 
just compensation or any compensation therefor; that the 
acts and conduct complained of constitute a cloud upon the 
title of the plaintiffs’ land; that the present zoning of 
plaintiffs’ parcel of land constitutes an encumbrance there¬ 
on; that by said action of defendant Zoning Commission, 
plaintiffs are deprived of availing themselves of the high¬ 
est utility of the aforesaid property; that said action of 
the defendant Zoning Commission is in contravention of 
the 5th Amendment of the Constitution of the United 
States; that as to all of the aforesaid wrongs and griev¬ 
ances the plaintiffs are remediless except by the equitable 
aid of this Honorable Court by its injunctive processes to 
restrain and enjoin said acts and conduct of defendant 
Zoning Commission done under the pretended color of 
authority which was not and could not have been lawfully 
conferred upon or vested in that body. 

8 ! 12. That the aforesaid findings of fact made by 

the Zoning Commission of the District of Columbia, 
while conceding the plaintiffs’ properties to be within the 
uniform and comprehensive plan of commercial zoning for 
the area, are such as cannot support a refusal to complete 
the commercial pattern of the entire district and repre¬ 
sents a mere contrivance to regulate the economic needs 
of property owners by an attempt to regulate competition 
within the commercial classifications for the area and are 
therefore arbitrary, capricious and discriminatory; that by 
reason of the physical changes in the neighborhood and 
the current status of the commercial classifications of 
abutting properties, said plaintiffs’ properties are no 
longer adaptable to the uses for which they are presently 
zoned and it becomes the duty of the Zoning Commission 
of the District of Columbia to relax its residential restric- 
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tions to prevent a confiscation of said plaintiffs’ proper¬ 
ties, and this without regard to economic factors which 
may confront the plaintiffs in competition with other com¬ 
mercial properties in the area; that to deny a current com¬ 
mercial usage of plaintiffs’ said properties which are con¬ 
ceded to be within the uniform and comprehensive com¬ 
mercial zoning for the area, upon the aforesaid grounds 
constitutes and unlawful, unwarranted and capricious in¬ 
terference with the property rights of the plaintiffs, bear¬ 
ing no relation whatsoever to the health, welfare, morals 
and safety of the community. 

13. That the findings of fact of the Zoning Commission 
of the District of Columbia with respect to a lack of need 
in the aforesaid area of additional commercial usages 
constitutes a mere conclusion unsupported by any evidence 
whatsoever; that the demand for additional stores and 
commercial establishments far outweigh any present avail¬ 
ability of commercial classifications; that no evidence what¬ 
soever was considered by the Zoning Commission of the 
District of Columbia regarding the supply and demand 
for commercial facilities in the area; that the remaining 
findings of fact regarding the substantial character of the 
existing improvements located upon plaintiffs’ parcels and 
the eligibility of said parcels for a certain restricted com¬ 
mercial usage bear no relation to the health, welfare, 
morals and safety of the community and thus beyond the 
power of the said Zoning Commission to consider or to 
rely upon in restricting the use by the plaintiffs of the 
highest utility of the property within a uniform plan of 
zoning classification for the area and district. 

9 14. That unless the defendant Zoning Commis¬ 

sion and its individual members thereof, and each 
of them, are enjoined as herein prayed, the plaintiffs will 
be prevented from renting, selling and/or using their 
property to its highest utility value and thereby be forced 
to submit to a confiscation of their property and will be 
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subjected to heavy penalties should they use or permit to 
be used the property for purposes other than those specifi¬ 
cally allowed in residential, semi-restricted areas, and will 
be subjected to great and irreparable damage. 

WHEREFORE, PLAINTIFFS DEMAND: 

1. That by a mandatory injunction the defendants be 
required to change the zoning classifications of the plain¬ 
tiffs ’ parcels of land known as Lots 31, 32, 34, 35, 36 and 
37, Square 2532, being Premises Nos. 1810, 1808 and 1800 
Connecticut Avenue and 2031, 2033 Florida Avenue and 
2101 “S” Street, N. W., respectively from Use, Residen¬ 
tial; Height, 90 feet; Area, C to Use, 1st Commercial; 
Height, 40 feet; Area, C, in accordance with the compre¬ 
hensive zoning plan existing for said area. 

2. That by a mandatory injunction, the defendant, Rob¬ 
ert H. Davis, Inspector of Buildings and Director of In¬ 
spection for the District of Columbia, and his successors 
in office, may be required to consider and pass upon plain¬ 
tiffs’ parcels of land without regard to the zoning classi¬ 
fication of said parcels as residentially classified property, 
and to grant all and any such permits as the plaintiffs may 
apply for with respect to said parcels of land and prem¬ 
ises in the same manner and under the same circumstances 
and conditions as if the said land and premises had been 
included in a 1st Commercial, 90 foot, “C” Area zoning 
district. 

3. That defendants, their successors in office, agents, 
servants, employees or attorneys be perpetually enjoined 
from enforcement or attempting to enforce, applying or 
attempting to apply, in any manner whatsoever, the as¬ 
sumed zoning classifications of plaintiffs’ parcels of land 
for residential purposes only. 

4. That plaintiffs be afforded such intermediary and 
preliminary relief as may be necessary at any time during 
the pendency of the proceedings. 
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5. That plaintiffs have such other and further 
10 relief as is just, proper and warranted by the aver¬ 
ments hereinbefore alleged. 

KEANE & WILNER 
By: /s/ M. J. Keane, Jr. 

M. J. Keane, Jr. 

910 17th Street, N. W. 

Washington, D. C. 

Executive 0124 

Attorneys for Plaintiffs 

Note: For Plaintiff’s Exhibit A see separate Exhibit 
Folder. 

• • • • 

12 Filed May 19 1948. Harry M. Hull, Clerk 

ANSWER 
First Defense 

The complaint fails to state a claim upon which relief 
can be granted. 

Second Defense 
Answer 

1. Defendants admit the allegations of paragraph num¬ 
bered 1 except that they say the applicable title of the 
D. C. Code, 1940, is Title 11 instead of Title 21. 

2. Defendants admit the allegations of paragraph num¬ 
bered 2 as to ownership of the parcels except as to lot 37 
in Square 2532, and say as to said lot they are informed 
and therefore believe and aver that the owners of said 
lot are Constance Bull, John M. Newell, and Josephine 
N. O’Gorman. 

3. Defendants admit the allegations of paragraph num¬ 
bered 3 except as to the residence of defendant Newton 
B. Drury and deny said allegation. 

4. Defendants admit the allegations of ownership of 
the various parcels of land, except the ownership of lot 37, 
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as stated above in paragraph numbered 2 of this answer. 
Defendants admit that lots 31, 32, 34, 35, 36, and 37, in 
Square 2532 constitute the entire frontage in private own¬ 
ership from 2101 S Street, N. W., north on Florida Ave¬ 
nue and Connecticut Avenue to Bancroft Place. Defend¬ 
ants admit that said parcels are improved by structures 
which were erected many years ago and prior to the 
13 i enactment of the Zoning Act of the District of Co¬ 
lumbia on March 1, 1920, and said buildings for 
many years have been devoted to and suitable for residen¬ 
tial usages. Defendants admit that said plaintiffs are lo¬ 
cated within the boundaries of height and area districts 
applicable to both residential and commercial zoning clas¬ 
sifications. Defendants deny the remaining allegations of 
prragraph numbered 4. 

5. Defendants are advised that the allegations of para¬ 
graph numbered 5 are conclusions of law which they are 
not required to answer. Defendants say the applicable 
statute was further amended by the Act of March 4, 1942, 
56 Stat. 122 (Sec. 5-413, D. C. Code 1940). 

6. Defendants admit the allegations of paragraph num¬ 
bered 6. 

7. Defendants admit that prior to July 8, 1946, and 
subsequent thereto as well, plaintiffs’ parcels were classi¬ 
fied residential use, 90 foot height, and “C” area, and 
that said zoning classification restricted and restricts use 
of said parcels to residential uses as a matter of right. 
Defendants deny the remaining allegations of paragraph 
numbered 7. 

Further answering defendants say that the Zoning Reg¬ 
ulations of the District of Columbia provide in Section 
XXm, Part 2, in part as follows: 

c1 Upon appeals to the Board of Zoning Adjust¬ 
ment is hereby empowered to grant requests for the 
following special exceptions, when, in the judgment 
of the Board, such exceptions shall be in harmony 
with the general purpose and intent of the zoning 
regulations and maps and will not tend to affect ad- 
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versely the use of neighboring property in accordance 
with the zoning regulations and maps: 

“ 1. Permit, in a residential district a college, a 
university, a private school, or a non-profit institution 
of higher learning or culture devoted exclusively to 
the arts and sciences, and in the ‘A’, ‘B*, ‘C*, and ‘D* 
area districts a kindergarten or a pre-school group; 
if (a) its space and equipment may not be readily 
convertible to business use, (b) its operation would 
be impaired by location on a business street, (c) it 
has no articles of commerce for sale, and (d) it is not 
likely to become objectionable in a residential district 
because of noise, traffic, and number of students. (As 
amended June 9,1944 and Dec. 1, 1944). (The pro- 
14 hibition against a kindergarten or a pre-school group 
in the restricted area districts shall not become effec¬ 
tive until six months after cessation of hostilities 
of the present war). 

“2. Permit a philanthropic or eleemosynary in¬ 
stitution in the residential district, except in an “A” 
restricted area district. 

* * * * 

“22. Permit in the residential “C” and “D” area 
districts, educational institutions and the offices of 
trade associations, doctors, dentists, lawyers, archi¬ 
tects, or other professional persons, provided all por¬ 
tions of any street frontage of the building so to be 
used shall be opposite either property owned by the 
United States Government which is used for commer¬ 
cial or industrial purposes, or opposite a first com¬ 
mercial, second commercial, or industrial district, 
measured at right angles to the intervening street 
or streets, and provided, no articles of commerce are 
displayed or sold, and provided further, that the 
Board shall find that the city plan, or the present 
character or future development of the neighborhood 
will not be affected adversely. (Dec. 3, 1941, as 
amended June 9,1944, and Nov. 14,1946).” 

• • # • 

8. Defendants admit that prior to July 8, 1946, all 
parcels of land fronting on Connecticut Avenue, N. W., on 
both sides, for a distance of many squares north of the 
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building line on the south side of Florida Avenue, N. W., 
were zoned for residential usage only. Defendants admit 
that by regulation of July 8, 1946, the Zoning Commission 
extended the first commercial, 90 foot “C” area district 
on the east side of Connecticut Avenue in a northerly di¬ 
rection from Florida Avenue approximately 400 feet up 
to the intersection of Connecticut Avenue and T Street, 
N. W. Defendants admit that plaintiffs’ exhibit “A” ac¬ 
curately represents the present status of all zoning dis¬ 
tricts in the vicinity of said parcels of land allegedly owned 
by plaintiffs herein. Defendants deny that said extension 
of first commercial district on the east side of Connecticut 
Avenue from Florida Avenue to T Street is opposite the 
property of plaintiffs Bull, Lewis, McCarthy, and Carroll, 
but admit it is opposite the property of plaintiff Anderson. 
Defendants deny the remaining allegations of paragraph 
numbered 8. 

15 9. Defendants admit that Connecticut Avenue 

N. "W. in the vicinity of plaintiffs’ said parcels was 
widened in 1927 and 1928 and that the intersection of Con¬ 
necticut and Florida Avenues was widened and otherwise 
altered in December 1947 and January 1948, as shown by 
Exhibit “A” attached hereto. Defendants admit that the 
land fronting on the east side of Connecticut Avenue 
between Florida Avenue and T Street has been zoned for 
first commercial use. Defendants admit that parcels of 
land zoned first commercial are across the street, on the 
east, southeast and south from plaintiffs’ said parcels. 
Defendants deny the remaining allegations of paragraph 
numbered 9. 

Further answering paragraph numbered 9, defendants 
say that the Assessor of the District of Columbia fixed 
the assessment rate per square foot for the years 1948 
and 1934, and the assessment for lands and improvements 
for 1948 and 1934, for plaintiffs’ parcels, and the parcels 
opposite plaintiffs’ parcels, as follows: 


I 
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Plaintiffs* Parcels 

1948 

Assessment 

Rate 

per Sq. Ft. 

1934 

Assessment 

Rate 

per Sq. Ft. 

1948 

Assessment 
Land & 
Imprvts. 

1934 

Assessment 
Land & 
Imprvts. 

Square 2532 

Lot 31 

$ 3.50 

$ 3.60 

41,765 

49,524 

32 

3.35 

3.35 

99,348 

99,348 

34 

4.05 

4.05 

26,616 

23,116 

35 

2.90 

2.90 

17,804 

19,004 

36 

2.90 

2.90 

19,204 

18,204 

37 

2.90 

2.90 

23,133 

21,773 

Parcels Opposite 

Plaintiffs’ Parcels 

Parcel zoned commercial 
on SW corner of Con¬ 
necticut & Florida Aves. 
(2040 S Street, N. W.) 
Square 92 

Lot 51 

16.00 

18.00 

145,560 

170,130 

Parcels zoned commercial 
on SE comer of Con¬ 
necticut & Florida Aves. 
(1801-05 Conn. Ave. N. W.) 
Square 90 

Lot 5 

16.00 

19.80 

110,160 

117,648 

6 

16.00 

13.50 

337,056 

41,988 

7 

12.00 

18.00 

57,324 

61,602 

Parcel zoned commercial 
on SE comer of Con¬ 
necticut Ave. & S St. N.W. 
Square 91 

Lot 804 

18.00 

16.20 

157,568 

150,811 

Parcel zoned commercial 
on NE comer of Con¬ 
necticut & Florida Aves. 
Square 2535 

Lot 827 

2.50 

• 

• 

• 

! * This land is known as Temple Heights, or the Dean Tract, and 


was identified for purposes of assessment as lot 825 in Square 2535. 
Up to 1947, it was zoned for residential use and assessed at the rate 
of $1.40 per square foot, totalling $562,103 for land and improve¬ 
ments. In 1947 lot 825 was split into two lots, 827 and 828, divided 
by the newly dedicated T Street. Lot 827, which is the southern 
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17 ! 10. Defendants admit that the Zoning Commis¬ 

sion held a public hearing on May 28, 1947 to con¬ 
sider, and did consider, the petition of plaintiffs for a 
change in the zoning of their said parcels from residential, 
90 foot, “C” area, to first commercial, 90 foot, “C” area; 
and that on July 17, 1947 the Zoning Commission denied 
said petition, adopting the report and recommendation of 
the Zoning Advisory Council as quoted in paragraph num¬ 
bered 10 of the complaint. Defendants deny the remaining 
allegations of paragraph numbered 10. 

Further answering said paragraph, defendants say that 
Alice M. Baldwin, owner of lot 23, Square 2532, known 
as 2122 Bancroft Place, N. W., personally appeared before 
the Zoning Commission on the date set for public hearing 
of plaintiffs ’ petition and had to leave before it was 
reached on the calendar, and gave the Zoning Commission 
a protest in writing against the petition. Protests against 
plaintiffs’ petition were also received from Mary Park 
Clements, Margaret D. Clements, Claudine E. Clements, 
and Mrs. Judson C. Clements, owners of lot 802, Square 
2531, known as 2113 Bancroft Place, N. W., and from 
Florence S. Berryman, owner of lot 27, Square 2532, known 
as 2114 Bancroft Place, N. W. Defendants further say 
that the Zoning Commission considered plaintiffs’ petition 
by inspection of plaintiffs’ said parcels, and also consid¬ 
ered a report of the Citizens’ Advisory Committee which 
recommended that plaintiffs’ petition be denied. 

11. Defendants are advised that the allegations of para¬ 
graph numbered 11 are conclusions of law which they are 
not required to answer, but if answer is required they deny 
the same. 

portion, was changed in zoning from residential to commercial and 
the assessment rate increased to $2.50 per square foot. The north¬ 
ern portion, lot 828, was left zoned for residential use, and the 
assessment rate decreased to $1.20 per square foot. The new total 
assessment for the land and the same improvements, combining lots 
827 and 828 was $557,689, and this is the 1948 assessment. 

The 1934 rate per square foot for lot 825 was $1.80, and the total 
assessment for land and improvements was $727,926. 
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12. Defendants are advised that the allegations of 
paragraph numbered 12 are conclusions of law which they 
are not required to answer, but if answer is required they 
deny the same. 

Further answering paragraph numbered 12, defendants 
say that the zoning of plaintiffs 7 said parcels are within 
the uniform and comprehensive plan of commercial zoning 
for the area and that zoning of the area is shown by Ex¬ 
hibit “B” attached hereto. 

18 13. Defendants deny the allegations of lines 4, 

5, 6, and 7 of paragraph numbered 13. They are 
advised that the remaining allegations of said paragraph 
are conclusions of law which they are not required to 
answer but if answer be required they deny the same. 

14. Defendants are advised that the allegations of para¬ 
graph numbered 14 are conclusions of law which they are 
not required to answer, but if answer be required they deny 
the same. 

/s/ Vernon E. West 

VERNON E. WEST 
Corporation Counsel, D. C. 

/s/ Oliver Gasch 

OLIVER GASCH 

Assistant Corporation Counsel, D. C. 

/s/ John J. Donnelly, Jr. 

JOHN J. DONNELLY, JR. 
Assistant Corporation Counsel, D. C. 

Note: For Defendants Exhibit A (Plat of Street 
Widening) and Exhibit B (Zoning Plan) See Separate 

Exhibit Folder. 

• • * • 

21 Filed May 16 1949 Harry M. Hull, Clerk 
Motion for Summary Judgment 

Come now the plaintiffs named herein by their attorney, 
M. J. Keane, Jr., and pursuant to Rule 52(a), et seq., 
Federal Rules of Civil Procedure, respectfully move this 
Honorable Court for a Summary Judgment against all of 
the defendants herein, and for reasons therefor, respect- 



20 A 


fully refer the Court to the pleadings filed herein, the ex¬ 
hibits attached thereto, together with affidavits for supple¬ 
mental exhibits, and to the Points and Authorities filed 
herewith and made a part hereof. 

* KEANE AND MICHELET 

By /s/ M. J. Keane, Jr. 

M. J. Keane, Jr. 

• • * • 

22 Notice of Motion for Summary Judgment 

Vernon E. West, Esq. 

Corporation Counsel 
District of Columbia 
Oliver Gasch, Esq. 

Assistant Corporation Counsel 
District of Columbia 
District Building 
Washington, D. C.: 

Please take notice that the plaintiffs named in the above- 
entitled cause have filed the annexed Motion for Summary 
Judgment, together with affidavits, exhibits and Points and 
Authorities in support, thereof. By rule of Court, if you 
oppose the granting of the within Motion, you are required 
to file with the Clerk of the Court within ten (10) days 
from the date of service of a copy of this Motion upon 
you, or within such further time as the Court may grant, 
or as the parties may agree upon, opposing affidavits and 
properly authenticated exhibits, as well as points and 
authorities upon which you rely, serving copy thereof upon 
the undersigned pursuant to said rules of Court. 

KEANE AND MICHELET 

By /s/ M. J. Keane, Jr. 

M. J. Keane, Jr. 

910 - 17th Street, N. W. 

Washington 6, D. C. 

Executive 0124 

Attorneys for Plaintiffs 

• • • • 
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23 Affidavit and Exhibits to Accompany 
Plaintiffs’ Motion for a Summary Judgment 

UNITED STATES OF AMERICA,) 

) ss * 

DISTRICT OF COLUMBIA, ) 

I, JAMES T. McCARTHY, being first duly sworn on 
oath, depose and say that I have read and examined the 
within statement and the exhibits attached thereto, and 
verily say that they are factually true and correct upon 
my own personal knowledge, except as to matters herein 
stated upon information and belief, and as to these mat¬ 
ters, I verily believe them to be true; that pursuant to Rule 
6 (b), Local Rules of Civil Procedure, this affiant being 
one of the plaintiffs herein, offers this affidavit on behalf 
of all the plaintiffs in the proceedings. 

This affiant further says that he is fully acquainted with 
the properties involved in these proceedings, having been 
the owner of Premises 1800 Connecticut Avenue and 2031 
Florida Avenue, N. W., for the last thirty (30) years, or 
more, during which time he was required to keep in con¬ 
stant touch with the properties to maintain, repair and 
generally preserve the improvements located thereon; that 
this affiant and the four (4) other plaintiffs constitute the 
owners of Lots numbered Thirty-one (31), Thirty-two (32), 
Thirty-four (34), Thirty-five (35), Thirty-six (36), and 
Thirty-seven (37) in Square Twenty Five Hundred and 
Thirty-two (2532) in the District of Columbia, being Prem¬ 
ises Nos. 1800, 1808, 1810 Connecticut Avenue, 2031, 

24 2033 Florida Avenue, and 2101 S Street, N. W.; that 
these particular parcels of land, considered in their 

entirety, comprise the entire frontages of Connecticut 
Avenue from Bancroft Street south to the intersection of 
S Street, and with the most improbable exception of Prem¬ 
ises 2101 S Street, these parcels of land constitute avenue 
frontages in every sense of the term; that under the pro¬ 
visions of an Act of Congress to regulate the height, area 
and use of land and structures in the District of Columbia 



(41 Stat. 500, 52 Stat. 798, 56 Stat. 122), the plaintiffs’ 
parcels of land are subject to control of certain of the uses 
thereof, and this in the interests of the public health, 
safety, morals and welfare of this community and the 
orderly and proper regulation of the needs of an urban, 
active and growing metropolis. The plaintiffs’ parcels of 
land upon a plottage basis consist of a virtual parallelo¬ 
gram measuring 200X100, and bounded by Bancroft 
Place, Connecticut Avenue and S Street, containing ap¬ 
proximately Eighteen Thousand 18,000 square feet of 
land. The depth of this plot is less than the depths author¬ 
ized by the defendants for commercially zoned frontages 
located in the immediate vicinity and less than the author¬ 
ized depths for commercial classifications elsewhere 
throughout the city. Under presently effective zoning reg¬ 
ulations, plaintiffs’ parcels of land are restricted and clas¬ 
sified as follows: 

Use District — Residential 
Height District — 90 feet 
Area District — * * C ” 

That by reason of its height and area (lot occupancy) 
classification, the plaintiffs’ land is entitled zoningwise to 
be used for apartment houses, offices of trade associations 
and architects, in addition to educational institutions and 
many other accepted commercial usages, except the more 
profitable commercial usages authorized by the Zoning 
Commission for other properties in the immediate vicinity. 
These few commercial usages are permitted to the plain¬ 
tiffs solely because their land abuts “. . . a first commer¬ 
cial . . . district, measured at the right angles to the 
intervening street. . . .’’in accordance with the pro- 
25 1 visions of Paragraph 22, Part 2, Section XXIII, 
Regulations of the Zoning Commission. If it were 
not for the fact that the plaintiffs’ properties abutted at 
right angles and were practically absorbed by other prop¬ 
erties of a commercial usage, they would be restricted to 
strictly residential use; that the plaintiffs have exhausted 
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every possible administrative procedure before the defend¬ 
ants named herein in efforts to relieve their parcels of 
the undue, arbitrary and discriminatory restrictions which 
burden and prevent their full commercial usage in accord¬ 
ance with the comprehensive scheme of commercial zoning 
prevailing in the area and which, as a matter of physical 
fact, includes the plaintiffs’ plottage. 

*•» 

In the Creation of the New Addition to the Connecticut 
Avenue Shopping District by Re-classification of the 
East Side of Connecticut Avenue North of Florida 
Avenue, the Zoning Commission Arbitrarily Ignored 
True Zoning Principals by Refusing to Treat Both 
Sides of the Street in the Same Degree of Property 
Usage 

Prior to July 8, 1946, and for many years theretofore, 
the plaintiffs’ parcels of land, pursuant to orders pro¬ 
mulgated by the Zoning Commission, were included in 
zoning districts known as Use, Residential; Height, 90 
feet; Area, “C”, which classifications by reasons of the 
penalties prescribed in the Zoning Act effectively restrict 
these properties to utilization of a residential character. 
In addition, these same regulations prior to July 8, 1946, 
properly imposed comparable residential restrictions upon 
all other avenue frontages opposite plaintiffs’ parcels in 
the area north of Florida Avenue. For many years, the 
plaintiffs have endeavored to preserve the residential char¬ 
acteristics of their land, but, because of the increased 
traffic, automotive gases and the noisome effect thereof, 
these parcels have progressively deteriorated to a point 
where they are wholly unsuited for residential enjoy¬ 
ment.* These premises, while progressively decreas- 
26 ing in value, have, because of extreme commercial 
expansion in the area hereinafter described, pro- 


* The municipality has by reason of these conditions and traffic 
problems cut back all the residential parking space in front of 
plaintiffs’ land, removed all grass and tree areas previously existing 
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gressively increased in value for commercial uses. If con¬ 
sidered, as it most certainly is, a part and parcel of the 
Connecticut Avenue shopping district, the sales value of 
these parcels increases five (5) times over their residential 
value. Prior to July 8, 1946, the Zoning Commission con¬ 
sidered the boundary of the Connecticut AveDue shopping 
district as ending at the south curbline of Florida Avenue,* 
but by reason of the matters and things occurring in the 
neighborhood, including the increased traffic, concomitant 
noises, grinding of gears, scraping of tires and other nui¬ 
sances, the Zoning Commission on July 8, 1946, found as 
a matter of fact that the logical zoning classification of the 
area immediately north of Florida Avenue and immedi¬ 
ately north of the then existing boundary line of the avenue 
shopping district was as follows: Use, 1st Commercial; 
Height, 90 feet; Area, “C”. On July 8, 1946, the Zoning 
Commission, acting upon these findings, accordingly reclas¬ 
sified the entire frontage on the east side of Connecticut 
Avenue from Florida Avenue to T Street, a distance of 
some 400 feet, to Use, 1st Commercial; Height, 90 feet; 
Area, “C”, and as a consequence, added this area to said 
Connecticut Avenue shopping district.** The defendant 
Zoning Commission then and there publicly and effectively 
extended the comprehensive scheme of commercial zoning 


to widen the traffic facilities. Refer to Plaintiffs’ Exhibit B, which 
constitutes a present pictorial presentation of these traffic condi¬ 
tions. In this exhibit, it can be observed that buses due to the 
proximity to plaintiffs’ property, actually throw shadows onto the 
corner premises of the plottage. Note: For Plaintiffs’ Exhibit B, 
refer to Separate Exhibit Folder. 

* Connecticut Avenue on both sides of the street is zoned 1st 
Commercial from the center of the City to the south line of Florida 
Avenue. Refer to Plaintiffs’ Exhibit A, attached to the Complaint 
filed herein which said exhibit is incorporated herein by reference. 

** The proponents of the commercial changes on the east side of 
Connecticut Avenue, opposite plaintiffs’ parcels, stated at the time 
that these areas would be developed with the erection of large 
mercantile centers, markets, garages, gasoline service stations, and 
a variety of other commercial establishments. 
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for a distance of 400 feet north of Florida Avenue. A ref¬ 
erence to the findings of the Zoning Commission under 
date July 17, 1947, will disclose that the Zoning Com¬ 
mission determined that plaintiffs’ land likewise was within 
the proper purview of this extension. In these findings of 
July 17, 1947, the Zoning Commission specifically said: 

“The change proposed (Plaintiffs’ land) while com - 
prehensive in the sense that both sides of a major thor¬ 
oughfare are frequently commercialized . . . results 
27 because of somewhat recent Zoning Commission 
action changing a portion of Temple Heights (Lot 
82, Square 2535) for proposed commercial develop¬ 
ment. . . 

The Zoning Commission, by commercializing the entire 
frontage on the east side of Connecticut Avenue between 
Florida Avenue and T Street (Lot 827, Square 2535), 
causes the plaintiffs’ parcels of land to be completely ex¬ 
posed to a definitely inferior zoning classification in every 
practical direction, and deprives plaintiffs’ parcels of all 
and every abutting residential protection and, in effect, 
obliterates entirely all of the reciprocal rights previously 
enjoyed by abutting property owners in the area. Unless 
the plaintiffs’ land is allowed to conform to and be in¬ 
cluded within the commercial scheme of the vicinage as 
recognized by the Zoning Commission, plaintiffs’ land will 
be useless for any ordinary purposes; that, in combina¬ 
tion with the many factors relating to traffic, gases and 
noisome matters, these properties will progressively be¬ 
come more unsuitable. For all intents and purposes, the 
plaintiffs’ parcels of land are factually in the same use 
category as the commercial usages abutting on the east, 
northeast, south, and southeast as fully appears pictorially 
in Plaintiffs’ Exhibit B attached hereto and made a part 
hereof. In the valuation of the plaintiffs’ parcels of land 
for purposes of taxation, the Assessor of Taxes for the 
District of Columbia has placed a higher value upon the 
plaintiffs’ parcels than upon the newly commercialized 
parcel on the opposite side of Connecticut Avenue. As a 
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consequence, the plaintiffs’ parcels are taxed as com¬ 
mercial, yet deprived by the defendants of an actual com¬ 
mercial utilization.* Plaintiffs’ parcels of land carry a 
tax burden disproportionate to the uses made available to 
it by the Municipality and in the treatment of the respec¬ 
tive frontages on the avenue, both from the standpoint 
of taxation, as well as from a standpoint of zoning 
28 classification, the Zoning Commission has discrimi¬ 
nated against the within plaintiffs in favor of the 
owner of the avenue frontages across the street in a 
manner which does not relate to health, morals, safety, 
or welfare of the community. 

Proceedings Before the Zoning Commission of the 
District of Columbia for Administrative Relief 

Under date May 28, 1947, the plaintiffs herein, being all 
the owners of the Connecticut Avenue frontages from 
Florida Avenue to Bancroft Place, on the west side thereof, 
and opposite the commercial classifications effected by the 
Zoning Commission under date July 8, 1946, in an effort 
to protect their property values, filed a petition with the 
Zoning Commission for a comparable commercial classi¬ 
fication. At the public hearing in connection with said 
petition, no one appeared personally * to voice objections 
to said requested change in zoning nor did anyone, includ¬ 
ing the District of Columbia, offer any evidence tending 
to establish that a change of petitioners’ property to com- 


* Plaintiffs’ parcels are valued by the Assessor from $2.90 per 
square foot to $4.05 per square foot—while the frontage across 
the street, zoned commercially on July 8, 1946, and reviewed for 
re-assessment in 1948, is valued by the Assessor at only $2.50 per 
square foot. The residential position on the east side of Connecticut 
Avenue was reduced in 1948 from $1.40 per square foot to $1.20. 

♦Three letters of complaint from properties on Bancroft Place 
(Premises Nos. 2112, 2113, 2114) were filed with the Commission, 
the contents or basis of the protests, however, were not disclosed at 
the hearing, nor was the nature of the proprietorship of the com¬ 
plaints indicated. Of all the many ownerships in the area, such a 
small number of complaints indicates neighborhood approval. 
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mercial use would in any manner affect the public health, 
safety, morals or general welfare of the community, but 
in total disregard of zoning principles, the Zoning Com¬ 
mission denied the petition, employing certain specific 
grounds which are totally unrelated to the public health, 
safety, morals and general welfare of the community 
while, at the same time, conceding that the plaintiffs ’ par¬ 
cels were within the adopted comprehensive schemes and 
plan of commercial zoning into which the plaintiffs de¬ 
sired to be included.* * The following is the finding of the 
Zoning Commission purporting to support its denial 
29 of plaintiffs’ petition to conform to the vicinage: 

. . This Petition which embraces six lots includes 
all frontage on the west side of Connecticut Avenue 
from Bancroft Place south to Florida Avenue, all of 
the north side of Florida Avenue from Connecticut 
Avenue to S Street, and one lot on S Street, being 
Premises 2101. To all intents and purposes, however, 
the designated properties, with the possible exception 
of 2101 S Street, comprise the Connecticut Avenue 
frontage in this area and as such are opposite com¬ 
mercially zoned property on the east side of Connecti¬ 
cut Avenue and the south side of Florida Avenue. 

“The petition undoubtedly results because of some¬ 
what recent Zoning Commission action changing a 
portion of Temple Heights for proposed commercial 
development, none of which has as yet occurred. The 
change proposed, while comprehensive in the sense 
that both sides of a major thoroughfare are frequently 
commercialized is, nevertheless, undesirable and un¬ 
justified in this instance in the opinion of the Council. 


** At the hearing, no evidence was adduced or reasons advanced 
bearing directly upon the health, safety, morals and welfare of the 
community as a basis for a support of the continued restriction of 
plaintiffs’ land, nor any evidence relating to any residual factors 
which might be deemed to flow from the preservation of an existing 
comprehensive plan. By conceding the absence of any necessity to 
preserve the boundaries of a residential zone and admitting the 
plaintiffs’ property as being within the commercial scheme or plan, 
the Zoning Commission did not rely upon any such residual factors 
in support of the continued restriction 
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This conclusion is based on several factors, (1) lack of 
need; (2) substantial character of existing residential 
improvements; and (3) the possibility that at least 
four of the properties are eligible for restricted com¬ 
mercial use. . . .”. 

The aforesaid action of the Zoning Commission in refus¬ 
ing to allow the plaintiffs ’ parcels of land to conform 
to the plan, in the light of facts and circumstances here¬ 
inbefore mentioned, was arbitrary, unreasonable, and be¬ 
cause of the privileges bestowed upon the owners of the 
frontages on the east side of Connecticut Avenue abutting 
plaintiffs’ parcels, was even more clearly discriminatory. 
The reasons included in the aforegoing findings have no 
relation whatsoever to the health, safety, welfare, morals 
of the community and constitute a pseudo-legal contrivance 
to prevent plaintiffs’ properties from properly sharing 
in the comprehensive commercial zoning plans theretofore 
adopted by the Zoning Commission. The continued imposi¬ 
tion of these improper restrictions upon plaintiffs’ parcels 
of land constitutes a taking of plaintiffs’ properties with¬ 
out due process of law and the continued maintenance 
of the restrictions has no relation to any police powers 
delegated to the said Zoning Commission by the United 
States. The said Zoning Commission concedes that the 
plaintiffs’ parcels of land are in the identical height and 
area district as pertain to 1st Commercial classifications, 
and further admit that the plaintiffs’ parcels of land 
qualify for “restricted commercial*’ use under the 
30 provisions of Paragraph 22, Part 2, Section XXlII 
of their regulations. Nevertheless, the defendants 
continue to impose upon these parcels severe restrictions 
which prevent their conformity to the abutting commercial 
classifications, and this, under the pretense that such re¬ 
fusal is within the scope of police powers conferred upon 
the Commission, when, in truth and in fact, their illegal 
conduct is a mere effort to discriminate in favor of the 
owners of the east side frontages of the said avenue. 
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Connecticut Avenue to Florida Avenue Is Wholly Devoted 
To Trade With the Demand for Additional Frontages 
Exceeding the Presently Available Supply 

Connecticut Avenue, from the intersection of K Street 
to the south curbline of Florida Avenue, is the City’s most 
fashionable and exclusive shopping thoroughfare. This 
extremely active commercial district caters to a discrimi¬ 
nating class of patrons in, more or less, the higher in¬ 
come bracket or, at least, a class above the normal income 
level. On this shopping avenue or thoroughfare, there 
are no establishments or stores available for rent, nor do 
any rental signs appear upon any of the premises. None 
of the frontages are presently available for rental as com¬ 
mercial property.* The annual rental value of first floor 
business space on Connecticut Avenue between Dupont 
Circle and Florida Avenue ranges from $4.00 to $6.00 
per square foot, while the rental value of first floor busi¬ 
ness space in the same general area, but off the avenue, 
itself, as for instance 18th Street, ranges from $1.00 to 
$2.00 per square foot. Due to its large trade potentials 
and the dollar value thereof, the Connecticut Avenue 
frontages are much sought after as a place to conduct a 
general merchandising trade and this accounts for its high 
per square foot rental value. The demand for space far 
outweighs the present supply on Connecticut Ave- 
31 nue. Under date July 8, 1946, the Zoning Commis¬ 
sion of the District of Columbia at the instance and 
request of the owners thereof, created an additional 400 
foot commercial frontage on the east side of Connecticut 
Avenue between Florida Avenue and T Street. At the 
time of this zoning re-classification, the owners thereof 
(Lot 827, Square 2535) contemplated their own develop- 


* The southwest corner of 20th and Hillyer Street (Premises 
1614 - 20th Street) shown on Defendants’ Exhibit B is not on the 
Avenue. A “for sale" sign appears on this very elaborate residential 
structure which obviously no longer fits in a residential pattern. 
This obviously accounts for its present offer of sale. 
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ment of this commercial area. Since July 8, 1946, none 
of these improvements have been made, nor have any been 
offered publicly or privately for sale or rental. There¬ 
fore, excluding the avenue frontages of Lot 827, reference 
to exhibits Sled herein by the Zoning Commission * will 
disclose that the frontages on Connecticut Avenue from 
Dupont Circle to Leroy — T Streets total 2712 feet of 
commercially zoned property. All of these frontages are 
used commercially, except 50 feet thereof.** In other 
words, out of 2712 feet, 98*4% thereof is utilized com- 


* Refer to Defendants’ Exhibit B filed herein. Under date May 8, 
1947, at the plaintiffs’ hearing before the Zoning Commission, the 
matter of economic need for additional commercial property on 
Connecticut Avenue was raised for the first time by the Zoning 
Commission by the introduction in evidence of a report made by 
the Citizens’ Advisory Council, a copy of which is fully set forth 
in Paragraph 10 of the Complaint. At this time, neither the Council 
nor the Office of the Corporation Counsel submitted any evidence or 
proof of any statistical data in support of its findings of a lack of 
need for additional commercial zoning. After the filing of the 
within Complaint, a statistical study was conducted by the Zoning 
Commission and this study was included as Exhibit B to the Answer 
filed herein. The plaintiffs stipulate that this statistical study is 
correct and depicts the present land utilization of the area in ques¬ 
tion, except for several recent changes appearing in the next fol¬ 
lowing footnote. 

** According to Defendants’ Exhibit B, Lots 39, 307, 308, 309 in 
Square 92, and Lot 66, Square 93, are the only parcels fronting on 
the Avenue which are not used commercially although zoned for 
such a use. However, Lots 307 and 308, Square 92, have not been 
offered for rental and consist of private residences which the own¬ 
ers have permitted to remain as such. If offered, these properties 
would be immediately rented as was Lot 66, Square 93, which is 
now being re-modeled for business usage. Lot 39, Square 92, is in 
the same ownership as adjoining Lot 38 and together are known as 
Premises 1712 Connecticut Avenue, which structure is used com¬ 
mercially. Therefore, the Defendants’ Exhibit B definitely dis¬ 
closes a mere 50 feet of available frontage which is not utilized for 
the purposes for which it is zoned. This does not support a finding 
that there is a “lack of need” for commercial frontages on Con¬ 
necticut Avenue, but, on the contrary, supports a finding of ex¬ 
tremely heavy utilization of the commercial property. 
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mercially. Even the remaining V/ 2 % thereof would be 
immediately utilized if offered. The demand for the ave¬ 
nue frontages for the last ten years has been such as the 
plaintiffs’ parcels of land could be rented commer- 
32 mercially at the very first offering at a rental figure 
more than sufficient to preserve the reasonable re¬ 
turn upon the plaintiffs’ investment in their property and 
arrest the declining residential value thereof, a decline 
sharply accentuated by the opening of the additional com¬ 
mercial classifications across the avenue. 

The Abnormal Traffic Conditions Existing at Connecticut 
Avenue, S Street and Florida Avenue in the 
Shadow of Plaintiffs’ Land 

The southeastern corner of the parallelogram which con¬ 
stitutes the plaintiffs’ plottage abuts a convergence of 
four highways, namely, Florida and Connecticut Avenues, 
21st Street and S Street. This area of convergence con¬ 
tains 90,000 square feet of intersectional highway, com¬ 
pletely installed with traffic lanes and electrical traffic 
control devices. Connecticut Avenue is the official U. S. 
Route No. 240 for interstate motor travel to Virginia and 
south and southeasterly States. The traffic flow abutting 
the locus in the east-west directions employs an eight-lane 
traffic pattern, while the north-south traffic follows a simi¬ 
lar eight-lane channel for ordinary traffic as well as the 
Capital Transit Company’s street-car and public bus serv¬ 
ice. The street-car line maintains a semi-terminal for car 
switching at Connecticut Avenue to its principal terminal 
at Park Road. The Capital Transit Company’s bus-line 
route at this point is designated Number L-4, handling all 
of the bus-passenger traffic of the entire Connecticut Ave¬ 
nue artery to the State of Maryland. The transit com¬ 
pany employs Florida Avenue and Connecticut Avenue 
for these routes which thoroughfares converge markedly 
at Connecticut Avenue and S Street abutting the locus. 
Temporarily, because of the closing of Connecticut Ave- 
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nue south of S Street, to permit the construction of the 
Dupont Circle Underpass, the L-4 bus route employs 21st 
Street with a more pronounced degree of traffic converg¬ 
ence. The 90,000 square feet of intersectional highway is 
one of the most prominent traffic centers in the City, 

! utilizing four raised islands in the intersectional 
33 area for pedestrian refuge with eighteen separate 
i and distinct electrical traffic control devices in the 
direction of the following traffic: East and West on S 
Street, Northeast-Southeast on Florida Avenue, North and 
South on 21st Street, and North and South on Connecticut 
Avenue, which traffic consists of ordinary motor vehicles, 
public buses, street-cars and interstate automotive vehicles. 
In the rush hours of the morning and evening, the Metro¬ 
politan Police Department requires four traffic officers to 
supplement the electrical control devices. The total traffic 
entering the intersectional area in front of the plaintiffs’ 
parcels is 39,500 vehicles in an average 24 hour day, based 
upon an actual count made in July, 1946. This was the 
last official count conducted prior to the construction of 
the Dupont Circle Underpass. This traffic figure will in¬ 
crease considerably upon completion of the underpass. On 
the west side of Connecticut Avenue, the south traffic alone 
aggregates 1414 vehicles per rush hour, passing in the 
very shadow of the locus, employing all south lanes, the 
most westerly lane carrying the bulk of heavy buses and 
within eight feet of the front steps of the plaintiffs’ 
parcels. The gases and noises emanating from this auto¬ 
mobile traffic are noxious, filthy and unhealthy, rendering 
the usual and ordinary residential unsages of all the prop¬ 
erties included in the locus totally unsuitable for residen¬ 
tial usages; that by reason of the continual increase in 
the vehicular traffic, all the shrubs, trees and park facili¬ 
ties in front of the locus were removed by the municipal¬ 
ity, thus reducing the space in front of the residences to 
a mere ten (10) foot sidewalk, requiring the removal of 
parts of the steps to these structures, and, as a consequence, 
obliterating each and every anterior residential attribute 
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which had previously existed; that within recent times, 
all vehicular parking has been prohibited in front of the 
locus which necessitated the residential occupants to use 
public parking privileges for their private vehicles; that 
as a result of these things, the owners of the buildings 
located on the plot of land here in question have experi¬ 
enced continual annoyances; that their structures have 
been abandoned for owner occupancy, except the 
34 plaintiff, Alfred E. Lewis, who re-designed his large 
residence for individual apartments, reserving one 
of the suites for his own occupancy. The present use and 
occupancy of the plaintiffs ’ structures are completely mul¬ 
tiple family, including apartments, re-modeled private 
residences and boarding houses. This affiant who operates 
twenty re-modeled apartment units in Premises 1800 Con¬ 
necticut Avenue and 2033 Florida Avenue, prior to the 
war-time influx of persons into the city, found great diffi¬ 
culty in renting these facilities for residential occupation 
and during the pre-war period suffered continual financial 
losses thereby.* Since a relaxation of housing shortages 
in the last six months, several of affiant’s tenants have 
threatened to move because of the noisome features of the 
location, and several of the tenants have directed ultima¬ 
tums to this effect; that the problem of a reasonable return 
upon the affiant’s investment is certain and desperate and 
within such limitations that definitely will bring financial 
losses and deficiencies not alone to the owner of these par¬ 
ticular premises, but to all the plaintiffs. The damages to 
the plaintiffs’ properties are more aggravated by the addi¬ 
tional difficulties discussed under the separate heading re¬ 
lating to the newly increased commercialization of the 


•Refer to Plaintiffs’ Exhibit C, in which the Irish Free State 
Legation vacates Plaintiffs’ premises at Connecticut and Florida 
Avenues due to the non-residential character of the area, traffic 
noises and other matters. The last two tenants to leave 1800 Con¬ 
necticut Avenue likewise expressed the same views. These latter 
units have remained vacant regardless of repeated advertisements 
and, this too, with rent control ceilings in effect. 
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area abutting plaintiffs’ land. Plaintiffs’ Exhibit No. B 
(Refer to separate Exhibit Folder) discloses pictorially 
the nature, extent and proximity of the heavy vehicular 
traffic in front of the locus. These conditions of vehicu¬ 
lar traffic will be increased by many times upon the 
completion within the next nine (9) months of the 
Dupont Circle Underpass which will emit its traffic 
within forty (40) feet of the south curb-line of S Street 
and within a distance of Two Hundred (200) feet of the 
southeast corner of plaintiffs’ plottage. In addition, the 
creation of the very large commercial area on the east 
side of Connecticut Avenue from Florida Avenue to T 
Street by action of the defendant Zoning Commission 
under date July 8, 1946, will in the very near future bring 
an immense increase in vehicular traffic in the im- 
35 mediate area and completely obliterate what little, 
if any, is left of the residential characteristics of 
the plaintiffs’ properties. 

The Commercial Aspects of Connecticut Avenue to Leroy 
Place, the Area Conceded by the Zoning Commission to be 
Within the Newly Established Commercial Scheme 

The locus in quo faces some 400 feet of commercially 
zoned property on the opposite side of the Avenue upon 
which will be constructed many mercantile establishments 
pursuant to firm representations made to the Zoning Com¬ 
mission at the time of this latter properties’ re-classifica¬ 
tion on July 8, 1946 (Refer to footnote at page 4). Im¬ 
mediately south of the locus (Lot 51, Square 92) at the 
junction of Connecticut Avenue, S and 21st Street, is a 
very large structure (Premises 2040 S Street) operated 
presently as a restaurant, millinery shop and dramatic 
academy, and which was recently purchased by W & J 
Sloane Furniture Company for the purpose of demolishing 
and erecting a large, modern furniture store. To the east 
of locus (Square 90), facing in the same general direction, 
are many commercial establishments, including a gasoline 
station, liquor store, large beauty salon, interior decorat- 
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mg shop, grocery store, restaurant and many other and 
varied commercial usages. Cater-cornered from a south¬ 
easterly direction (Square 92) are varied commercial 
usages confronting plaintiffs 9 property, viz., automobile 
sales and display building, and thence south along the both 
sides of the avenue, every conceivable type of commercial 
usage prevails. A general view of this heavy, mercantile 
area is depicted by the photographs included in Plain¬ 
tiffs ’ Exhibit B, attached hereto. By reason of these mer¬ 
cantile usages, the area has been continually subjected to 
heavy commercial traffic in the servicing of these estab¬ 
lishments, such as delivery trucks and other vehicles of a 
non-residential character. By reason of the existence of 
the traffic control devices immediately in front of the plain¬ 
tiffs 1 parcels of land, these commercial vehicles are con¬ 
tinually parked with other types of heavy traffic in the 
shadow of plaintiffs’ properties. With the opening of 
the Dupont Circle Traffic Tunnel, these particular 
36 matters and things will be increased many fold. The 
fact that the parcels of land owned by the plaintiffs 
are relatively small, measuring less than 200X100 feet, 
compared to the extremely large area recently zoned com¬ 
mercially on the abutting east side of Connecticut Ave¬ 
nue and upon which many large trade establishments will 
be erected, causes plaintiffs 9 parcels to suffer from the 
affects of an inferior zoning in a much more serious 
degree than if plaintiffs ’ parcels were more extensive so 
as to afford some measure of internal or self protection. 
Situated as it is, the plaintiffs’ properties incur a greater 
degree of adverse effect from the inferior classifications 
and adverse traffic effects than would otherwise occur. 
The structures located upon the locus were built some 
seventy-five (75) years ago, with the exception of the 
apartment house located at 1808 Connecticut Avenue which 
was constructed at or around the year 1920-1921. All of 
the buildings, except the apartment house, are antiquated 
with little or no modern features. The attractiveness of 
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these structures for modern residential usage is relatively 
small with reference to their physical appearance aside 
from the surroundings, and the rebuilding thereof for 
modern residential occupation would be economically un¬ 
sound from the standpoint of retrieving any value or 
profit therefrom. The only sound economic usage to which 
these structures could be devoted is for the owners thereof 
to raze them and construct mercantile establishments as 
proposed by the W & J Sloane Furniture Store to be 
erected at 2040 S Street, N. W., or to remodel the ground 
floors for mercantile trade; that the demand for ordinary 
office space rental does not exist in this particular area, 
nor in any area at the present time north of Florida 
Avenue. 

/s/ James T. McCarthy 
James T. McCarthy 

Subscribed and sworn to before me, a notary public, 
this 16th day of May, 1949. 

/s/ Dorothy B. Porto 
Notary Public, District of Columbia 
My Commission Expires March 22,1951. 

• • • • 

38 Plaintiffs* Exhibit C 

IRISH FREE STATE LEGATION 
Washington, D. C. 

December 18,1935 

Mr. James T. McCarthy 
3765 Northampton Street, N. W. 

Washington, D. C. 

Dear Mr. McCarthy: 

Further to my letter of yesterday’s date I wish to make 
it clear to you that the only reason we are leaving your 
premises and removing the Legation to Tracy Place is 
because of the unsuitability of the present premises for a 
Legation. You will recall that at the time we took these 
premises from you the character of the district was en- 
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tirely different as this portion of Connecticut Avenue at 
that time was mainly a residential district In course of 
time it has become mainly a shopping district and as you 
know there is no other Legation in the neighborhood. 
Apart from that the noise from the unceasing stream of 
traffic on the main thoroughfares and the many intersec¬ 
tions here made it very difficult to transact business in 
the office. Also, persons calling at the office found it ex¬ 
tremely awkward as they had to park their cars some dis¬ 
tance off. 

You are aware, of course, that we have mentioned these 
reasons to you from time to time to show that a change 
had become inevitable. 

I wish to repeat that our business relations have left 
nothing but the most pleasant recollections and to express 
regret of the Minister, myself and all members of the staff 
that such business relations could not have continued 
longer. 

Sincerely yours, 

/s/ Robt. Brennan 
Secretary 

• • • • 

39 Filed Sep 23 1949 Harry M. Hill, Clerk 

Motion for Summary Judgment 

The defendants and each of them move the Court as 
follows: 

1. That it enter, pursuant to Rule 56 of the Federal 
Rules of Civil Procedure, a summary judgment in de¬ 
fendants favor dismissing the action on the ground that 
there is no genuine issue as to any material fact and that 
the defendants are entitled to a judgment as a matter of 
law. 
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2. Affidavits marked Exhibits 1, 2, 3, and 4 to the motion 
for summary judgment, attached hereto are made a part 
hereof. 

/s/ Vernon E. West 

VERNON E. WEST 
Corporation Counsel, D. C. 

/s/ Oliver Gasch 

OLIVER GASCH 

Assistant Corporation Counsel, D. C. 

/s/ John F. Doyle 
JOHN F. DOYLE 

Assistant Corporation Counsel, D. C. 
Attorneys for defendants 
District Building 
Washington 4, D. C. 

40 Filed Sep 23 1949 Harry M. Hull, Clerk 
Defendants’ Exhibit No. 1 
Affidavit 

DISTRICT OF COLUMBIA, ss: 

I, Clifford Berryman, being duly sworn on oath depose 
and say that the following facts by me subscribed are state¬ 
ments made of my own personal knowledge and are true. 

My home is located in Lot 27 of Square 2532 in the 
District of Columbia known as 2114 Bancroft Place, N. W., 
which is but a short distance west of the frontage on Con¬ 
necticut Avenue from Florida Avenue to Bancroft Place. 
This property has been my home for some ten (10) years. 
The area north of “S” Street and west of Connecticut 
Avenue is now and has been for years a fine residential sec¬ 
tion known as Connecticut Avenue Heights. It contains 
besides my home the homes of many citizens of the Dis¬ 
trict and great pride is taken by all of us in the residential 
character of our neighborhood. 

I am aware that an attempt is being made by certain 
property owners to ask the Court to declare portions of 
this neighborhood open for commercial uses and am mak¬ 
ing this affidavit in opposition to such a move. 
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I have lived in Washington all my life and have per¬ 
sonally observed over a period of years the effect of the 
introduction of stores and offices upon residential neigh¬ 
borhoods. The affect has been to destroy the residential 
character of the neighborhood and its desirability as a 
place in which to locate your home, and further to ruin the 
investments that property owners have made in their own 
homes. I can speak on this matter from personal experi¬ 
ence because for thirty-four years I lived at 1754 Euclid 
Street. I was forced to sell this property because of the 
deterioration of this heretofore fine residential neighbor¬ 
hood. The deterioration of the neighborhood was caused 
by the introduction of commercial uses in a manner 

41 comparable to what is now sought by the owners 
of the property located at the north west comer of 

Connecticut Avenue and Florida Avenue. 

From my past observations over a long period of years 
I am of the opinion that the introduction of commercial 
properties along the west side of Connecticut Avenue and 
north of “S” Street would ruin the residential character 
of the neighborhood in which my home and the homes of 
many other Washingtonians are located. 

/s/ Clifford K. Berryman 
Subscribed and sworn to before me this 25th day of 
August, 1949. 

/s/ Helen R. Oyster 

Notary Public, D. C. 

My Commission Expires December 14,1952. 

42 Filed Sep 23 1949 Harry M. Hull, Clerk 

Defendants’ Exhibit No. 2 
Affidavit 

DISTRICT OF COLUMBIA, ss: 

We, the undersigned, being duly sworn on oath depose 
and say that the statements set forth below are made of 
our own personal knowledge and are true. Our homes 
are located but a short distance from the property located 
on the west side of Connecticut Avenue between “S” 
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Street and Bancroft Place, N. W., Washington, D. C. The 
addresses of the homes of each of us are more specifically 
set forth below. 

The area north of “S” Street and west of Connecticut 
Avenue, N. W., is now and has been for years a fine resi¬ 
dential section. It contains besides our homes the homes 
of many other residents of the District of Columbia. We 
have been advised that certain property owners are asking 
Court to declare portions of our neighborhood open for 
commercial use. We are making this affidavit in opposition 
to such an attempt. 

We have lived in Washington for many years and have 
observed many times in the past the effect of the intro¬ 
duction of stores and offices on a residential neighbor¬ 
hood. From our observations in the past and from our 
personal knowledge of the character of our neighborhood 
we believe that the introduction of commercial properties 
along the west side of Connecticut Avenue and north of 
“S” Street, N. W., would ruin the residential character 
of the neighborhood in which our homes and the homes of 
many others are located. We further believe that the in¬ 
troduction of such commercial use would have an adverse 
effect on the property investments of home owners in this 
neighborhood. 

2119 Leroy PI. N. W. 

Address: /s/ Leonard Block 
2117 Leroy PI. N.W. 

Address: /s/ Edward A. Foote 
2122 Leroy PI. N. W. 

Address: /s/ George Worthington, Jr. 
43 2136 Leroy PI. N. W. 

Address: /s/ A. Barklie Coulter 
2132 Le Boy PI. N. W. 

Address: /s/ George Beber Littlehales 
2127 Leroy PI. N. W. 

Address: /s/ Frances Perkins 
2121 Le Boy PI. N. W. 

Address: /s/ Hill Carter 
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Subscribed and sworn to before me this 21st day of 
September, 1949. 

/s/ Adam A. Giebel 

Notary Public, D. C. 

44 Filed Sep 23 1949 Harry M. Hull, Clerk 

Received Aug 31 1949 Corporation Counsel's Office 

Defendants’ Exhibit No. 3 

LEON HENDERSON 
1026 Seventeenth Street 
Washington, D. C. 

August 30, 1949 

Corporation Counsel 
District of Columbia 
Old District Building 
Washington, D. C. 

Gentlemen: Attention: Mr. Oliver Gasch 

I am the owner of property at 2119 Bancroft Place, 
N. W. and have lived there and at 2121 Bancroft Place 
for many years. 

The area of S Street and Bancroft Place west of Con¬ 
necticut Avenue is an excellent residential one and I would 
dislike seeing any part of it made commercial at this time. 
This feeling grows out of my observation of what has 
happened to other residential areas when commercial prop¬ 
erties were permitted. 

I am not in favor of a change in the zoning regulations 
which would permit commercial properties on the west 
side of Connecticut Avenue north of S Street. 

Sincerely yours, 

/s/ Leon Henderson 
Subscribed and sworn to 
before me this 30th day 
of August 1949. 

/s/ Marian Canter 
Notary Public 

My Commission Expires Aug. 31,1952. 

• * • • 
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45 Filed Sep 23 1949 Harry M. Hull, Clerk 
Defendants 7 Exhibit No. 4 
Affidavit of Oscar J. Avallone 

DISTRICT OF COLUMBIA, ss: 

I, Oscar J. Avallone, being duly sworn on oath depose 
and say that I have inspected the area marked lot 827 on 
plaintiffs Exhibit “A”, which said area is located north 
of Florida Avenue, N. W., east of Connecticut Avenue and 
south and west of the proposed T Street as set forth in 
said Exhibit. This said area is a vacant lot. Under my 
direction a photograph was taken of this area and the 
said photograph is attached hereto and made a part 
hereof as Exhibit “A”. Refer to Separate Exhibit Fold¬ 
er : Defendants 7 Exhibit No. 4 (a). 

I further state that the said photograph taken under 
my direction and supervision is a true representation of 
the area as aforesaid. 

I further state that a photograph was taken under my 
direction and supervision of the area between Bancroft 
Place and S Street, N. W., fronting on Connecticut Ave¬ 
nue; that this photograph is attached hereto and made a 
part hereof as Exhibit “B” and that it is a true repre¬ 
sentation of the area as aforesaid. Refer to Separate 
Exhibit Folder: Defendants 7 Exhibit No. 4 (b). 

I make these statements of my own personal knowledge. 

/s/ Oscar J. Avallone 

OSCAR J. AVALLONE 

Subscribed and sworn to before me this 21st day of 
September, 1949. 

/s/ Adam A. Giebel 

i Notary Public, D. C. 

• • • • 

48 Filed Dec 16 1949 Harry M. Hull, Clerk 

Supplement to Motion for Summary Judgment 

The defendants, and each of them, add to and make a 
part of their motion for summary judgment previously 
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filed in this cause the affidavit of R. 0. Clouser, with ex¬ 
hibits attached and annexed thereto. 

/s/ Vernon E. West 
VERNON E. WEST 
Corporation Counsel, D. C. 

/s/ Oliver Gasch 

OLIVER GASCH 

Assistant Corporation Counsel, D. C. 

/s/ John F. Doyle 
JOHN F. DOYLE 

Assistant Corporation Counsel, D. C. 

• • • • 

49 Filed Dec 16 1949 Harry M. Hull, Clerk 

Defendants’ Exhibit C 

Affidavit in Support of Motion for Summary Judgment 

DISTRICT OF COLUMBIA) ss: 

I, R. 0. Clouser, being first duly sworn on oath, depose 
and say the following matters by me subscribed are stated 
upon my own personal knowledge and are true: 

1. I am Director of Planning, Zoning Commission, Dis¬ 
trict of Columbia; Chairman of the Zoning Advisory 
Council of the District of Columbia; and a member of 
the Board of Zoning Adjustment. 

2. I am familiar with properties known as Lots 31, 32, 
34, 35, 36, and 37 in Square 2532 respectively, known as 
1800,1808, and 1810 Connecticut Avenue, N. W., 2131, 2133 
Florida Avenue, N. W., and 2101 S Street, N. W. These 
properties are located generally on the northwest corner 
of the intersection of Connecticut Avenue, Florida Avenue, 
S Street, and 21st Street. The position, shape of lot, area, 
and location of these properties is as shown on map desig¬ 
nated as defendants’ Exhibit “B” appended to answer 
of defendants in this cause. These properties are im¬ 
proved by buildings of substantial construction which have 
been and are now being used for residential purposes. 
The outward appearance of these buildings is as shown 
by photographs attached hereto and made a part hereof 
as Exhibit 5 and Exhibit 6. Refer to Separate Exhibit 
Folder: Defendants’ Exhibit Nos. 5 and 6. 
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3. The properties described in the preceding para¬ 
graph are zoned residential 9(X C. These properties have 

never borne a zoning classification other than resi- 

50 i dential. The nses permitted for properties under 

this zoning classification under zoning regulations 
include the following: dwellings, apartment houses, hotels, 
lodging or boarding houses, hospitals or clinics for human 
beings, churches, private clubs. 1 2 * * * * * 

4. Under the Zoning Regulations certain additional uses 
are permissible concerning the said properties by action 
of the Board of Zoning Adjustment, to wit: a philanthropic 
or eleemosynary institution, an educational institution, of¬ 
fices of trade associations, offices of doctors, dentists, law¬ 
yers, archeticts, or other professional men.* 

5. Plaintiffs herein have not applied under applicable 
regulations to be allowed the uses of their properties for 
the purposes set forth in paragraph 4, excepting only that 
permission has been sought and granted concerning 1800 
Connecticut Avenue to use that premises for a philanthropic 
institution. 

6. The plaintiffs herein, in 1947, made a petition to the 
Zoning Commission to amend the zoning map by a change 
from residential 90' C area to first commercial 90' C area 
respecting lots 31, 32, 35, 36, and 37 of Square 2532. 

7. The uses of property permitted under the zoning 
classification sought by the petitioners, the plaintiffs here¬ 
in, would be any use except those specifically prohibited 

under Section 4 of the Zoning Regulations of the 

51 District of Columbia. 8 Such uses allowable would 

include, among others, the following: 

1 The applicable section of the Zoning Regulations of the District 
of Columbia respecting uses allowed in residential areas is attached 
hereto and made a part hereof as Exhibit 7. 

2 Pertinent sections of the Zoning Regulations respecting uses 

permissible by the Board of Zoning Adjustment are set forth, at¬ 

tached hereto and made a part hereof as Exhibit 8. 

8 The applicable section of the Zoning Regulations respecting uses 

permissible for 1st commercial properties is set forth, attached here¬ 

to and made a part hereof as Exhibit 9. 
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1. Retail stores. 

2. Offices. 

3. Banks. 

4. Restaurants. 

5. Theatres. 

6. Warehouses containing not more than 2500 square 
feet of floor space. 

7. Dry cleaning and laundry agencies. 

8. Barber shops. 

9. Beauty parlors. 

10. Printing plants. 

11. Studios. 

12. Bakery employing not more than five employees. 

13. Pool parlor. 

8. A public hearing was held before the Zoning Com¬ 
mission respecting the petition as aforesaid on May 28, 
1947. 

9. The Zoning Advisory Council submitted to the Zon¬ 
ing Commission a report respecting the change proposed 
for the plaintiffs. 4 

10. Official records reflect that the properties in ques¬ 
tion were inspected by the Zoning Commission. 

11. The Minutes of the Zoning Commission set forth 
that the report of the Zoning Advisory Council was 
adopted by the Zoning Commission as its finding and that 
the petition for change to amend the map as aforesaid 
was denied. 

12. The records of the Engineer Department, D. C., 
show that letters opposing the proposed change were re¬ 
ceived bearing signatures, as follows: 

Alice M. Baldwin (Mrs. Frank C.), 2122 Bancroft 
Place, N. W.; 

Mary Park Clements, Margaret D. Clements, Claudine 
E. Clements, and Mrs. Judson C. Clements, 2113 
Bancroft Place, N. W.; and 

Florence S. Berryman, 2114 Bancroft Place, N. W. 


4 Report of Zoning Advisory Council, dated May 27, 1947, is at¬ 
tached hereto and made a part hereof as Exhibit 11. 
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13. A true copy of the transcript of the aforesaid Pub¬ 
lic Hearing is attached hereto as Exhibit 10. 

14. On November 4, 1946, the Zoning Commission 
amended the zoning map by changing Lot 827, a triangular 

1 area bounded by Connecticut Avenue, Florida Ave- 
52 1 nue, and the proposed T Street from residential 90' 
C area to first commercial 9CK C area. Its location, 
use, and present zoning classification are as set forth in 
plaintiffs * Exhibit “A” and defendants’ Exhibit “B”. 
The pattern of road intersection with relation to the plain¬ 
tiffs’ properties is as set forth in plaintiffs’ Exhibit “A” 
and defendants’ Exhibits “A” and “B” attached to the 
complaint and answer filed in this cause. 

15. Affiant further states that these matters concern¬ 
ing the said properties are geographical and physical 
facts or facts of official record or law available alike to 
the Zoning Commission and to the public in consideration 
of the affairs here in question. 

/s/ R. 0. Clouser 
R. 0. Clouser 

Subscribed and sworn to before me this 16th day of 
December, 1949. 

/s/ Adam A. Giebel 

Notary Public 

My commission expires Aug. 31,1954. 

55 Filed Dec 16 1949. Harry M. Hull, Clerk 
Defendants’ Exhibit No. 7 
Zoning Regulations of the District of Columbia 
Section III—Residential District 

In the residential district all buildings and premises, 
except as otherwise provided in these regulations, shall be 
erected for and used exclusively as— 

1. Dwellings. 

2. Apartment houses, flats, and tenements in the * 1 A”, 
“B”, “C”, and “D” area districts, and in the “B” re¬ 
stricted area district as provided in section XVI(a). (As 
amended June 30,1936.) 
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3. Hotels in the “B”, “C”, and “D” area districts 
having not less than 30 rooms reserved exclusively for 
transient guests, and where food, drinks, or refreshments 
are prepared and sold to be eaten in a restaurant on the 
premises where sold: Provided, such restaurant is located 
entirely within the building with no entrance from the 
street, and no part of said restaurant or the entrance 
thereto is visible from a sidewalk, and provided further, 
that there shall be no sign or display indicating the exist¬ 
ence of such restaurant visible from the outside of the 
building. (As amended June 30, 1936, June 6, 1942 and 
June 9, 1944.) 

3 (a). Commercial uses which distinctly pertain to or 
are appropriate adjuncts to hotels as follows: Drug stand, 
including soda fountain, perfumery shop, florist shop, bar¬ 
ber shop, beauty parlor, pressing or tailoring establish¬ 
ment, cigar or news stand, and uses similar to those 
enumerated in this paragraph, may be established in hotels 
in the residential district when approved by the Board 
of Zoning Adjustment as provided in Section XAllL 
(June 6, 1942.) 

4. Lodging or boarding houses in the “A”, “B”, “B” 
restricted, “C”, and “D” area districts. (As amended 
June 30, 1936.) 

5. Churches. 

6. Private clubs, fraternities, and lodges in the “A”. 
“B”, “C”, and <£ D” area districts, except those the chief 
activity of which is a service customarily carried on as a 
business. (As amended Mar. 21,1924, and June 30,1936.) 

7. Hospitals, sanitariums, and clinics for human beings 
in the “A”, “B”, “C”, and “D” area districts. (As 
amended Feb. 28, 1922, Feb. 21, 1924, and June 30, 1936.) 

8. Transportation rights of way. (As amended De¬ 
cember 3, 1941.) 

9. Farms, truck gardens, nurseries, and greenhouses, 
except in the “A” restricted area district. (As amended 
June 30, 1936.) 
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10. Accessory buildings and uses of property custo¬ 
marily incidental to uses other than dwelling uses which 
are permitted in a residential district, when located on 
the same lot and not involving the conduct of a business 
on the premises. (As amended June 30, 1936.) 

56 The following usual accessories of a residence 
located on the same lot with that residence and not 
involving the conduct of a business shall be allowed: 

(a) The office of a physician, dentist, or other persons 
residing on the premises and including home occupations, 
engaged in by the occupants of a dwelling, not involving 
the conduct of a business on the premises, provided that 
no window display nor any sign other than a name plate 
not exceeding 1 square foot in area and bearing only the 
name and occupation of the occupant shall be allowed as 
appertaining to use as offices or for home occupation as 
permitted under this section. 

(b) A private garage located in a fireproof compart¬ 
ment within, adjoining, or forming an addition to a build¬ 
ing, or both, provided that the total private garage storage 
facilities on any one lot shall not exceed 800 square feet 
in area. (As amended May 7, 1928, Oct. 20, 1932, and 
June 30, 1936.) 

(c) A private garage located in the rear yard with a 
dwelling, and not less than 10 feet from any point of such 
dwelling nor less than 20 feet from the building line of 
any street upon which the lot abuts; provided that if the 
lot will not permit a garage to be located in conformity 
with this regulation a garage may be approved by the 
Board of Zoning Adjustment, as provided in Section XXi.ll 
of these regulations; and provided further that the total 
private garage storage facilities on any one lot shall not 
exceed 800 square feet in area. (As amended Oct. 20, 
1932, June 30,1936 and June 7,1940.) 

(d) A public storage garage in an apartment house, 
where the floor area of said garage does not exceed one- 
fourth of the total floor area designed for use or used 
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by the tenants; provided the vehicular entrances or exits 
are located 75 feet or more back of the building line of 
the nearest street, or are so located that dangerous traf¬ 
fic or otherwise objectionable conditions, as may be deter¬ 
mined by the Board of Zoning Adjustment as provided in 
section XXIII of these regulations will not be created. 
(Feb. 5, 1930, amended June 30, 1936 and Oct. 10, 1938.) 

(e) Open parking spaces accommodating motor driven 
vehicles of the persons residing in the building or build¬ 
ings on the premises, provided no part of such parking 
space shall occupy any part of the side yeards and courts 
or more than 30 percent of the rear yard required by 
these regulations; and provided further that any such 
parking space between the outside walls of a building and 
the line of any street upon which the lot abuts shall re¬ 
quire the approval of the Board of Zoning Adjustment, 
as provided under Paragraph 26, Part 2, Section XX III 
of these regulations. (February 13, 1943.) 

11. A private garage which is not appurtenant to any 
of the above uses and housing not more than two motor 
driven vehicles, nor exceeding 400 square feet in area, if 
located 50 feet or more back of the building line of the 
nearest street, and abutting and opening directly upon a 
public alley. (As amended Oct. 20, 1932, and June 30, 
1936.) 

12. In the “A”, “B”, “B” restricted, “C”, and “D” 
area districts, a public-storage garage, or the temporary 
parking of motor vehicles on an alley lot, so recorded 
on the records of the Surveyor, District of Columbia, Jan¬ 
uary 1, 1928, when no part of such garage or the space 
for such parking is located within 75 feet of any street 
building line, and when vehicular entrances and exits open 
directly on a public alley. (As amended Feb. 13, 1932, 

and June 30, 1936.) 

57 13. Temporary use of premises by fairs, circuses, 

or carnivals, upon compliance with the police regu¬ 
lations of the District of Columbia. (Oct. 10, 1938.) 
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14. Public schools, municipal recreational uses, pump¬ 
ing stations, and fire-engine houses may be erected in any 
use district, provided that in the case of a fire-engine 
house, located in a residential district, a public hearing 
shall first be held by the Commissioners of the District of 
Columbia. Police stations shall be located only in com¬ 
mercial or industrial districts. (September 18, 1929, as 
amended June 9, 1944.) 

Until October 1, 1949, lodging or rooming houses and 
boarding houses providing for compensation, meals, lodg¬ 
ing, or lodging and meals, for not more than four (4) 
persons may be permitted in the “A” Restricted and “A” 
Semirestricted districts in accordance with the following 
conditions: 

(a) No such use shall be made of or in any dwelling 
or other structure or part thereof, whether now existing 
or erected in the future, unless the owner or lessee of the 
building or structure applies to the Building Inspector and 
obtains a special certificate of occupancy for use as a 
lodging, or rooming or boarding house. 

(b) The application for such special certificate shall 
contain an unconditional statement that on October 1, 
1949, all use of the dwelling or rooming or boarding house 
will cease and terminate, and that the applicant recognizes 
that any such use thereafter will be illegal and subject him 
to the penalties provided in the Zoning Act and Regula¬ 
tions. 

(c) The certificate by its terms shall be expressly lim¬ 
ited to the period above set forth. 

Certificates of occupancy issued under the authority of 
subparagraph lettered “C” of the new paragraph added 
at the end of Section III on December 3,1941, as amended 
to include the calendar years 1946,1947, and the first nine 
months of 1948, shall be valid to the same extent as if 
issued thereunder. 
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Defendants’ Exhibit No. 8 

The Zoning regulations of the District of Colum¬ 
bia provide in part as follows: 

“Upon appeals to the Board of Zoning Adjustment 
is hereby empowered to grant requests for the fol¬ 
lowing special exceptions, when, in the judgment of 
the Board, such exceptions shall be in harmony with 
the general purpose and intent of the zoning regula¬ 
tions and maps and will not tend to affect adversely 
the use of neighboring property in accordance with 
the zoning regulations and maps: 

“1. Permit, in a residential district a college, a 
university, a private school, or a non-profit institution 
of higher learning or culture devoted exclusively to 
the arts and sciences, and in the ‘A’, ‘B’, ‘C*, and *D* 
area districts a kindergarten or a pre-school group; 
if (a) its space and equipment may not be readily 
convertible to business use, (b) its operation would 
be impaired by location on a business street, (c) it 
has no articles of commerce for sale, and (d) it is 
not likely to become objectionable in a residential dis¬ 
trict because of noise, traffic, and number of students. 
(As amended June 9, 1944 and Dec. 1, 1944.) (The 
prohibition against a kindergarten or a pre-school 
group in the restricted area districts shall not become 
effective until six months after cessation of hostilities 
of the present war). 

“2. Permit a philanthropic or eleemosynary insti¬ 
tution in the residential district, except in an “A” 
restricted area district. 

• • • • 

“22. Permit in the residential “C” and.“D” area 
districts, educational institutions and the offices of 
trade associations, doctors, dentists, lawyers, archi¬ 
tects, or other professional persons, provided all por¬ 
tions of any street frontage of the building so to be 
used shall be opposite either property owned by the 
United States Government which is used for com¬ 
mercial or industrial purposes, or opposite a first 
commercial, second commercial, or industrial district, 
measured at right angles to the intervening street or 
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1 streets, and provided, no articles of commerce are 
displayed or sold, and provided farther, that the Board 
shall find that the city plan, or the present character 
59 1 or future development of the neighborhood will not 

' be affected adversely. (Dec. 3, 1941, as amended 

June 9,1944, and Nov. 14,1946).” 

60 Filed Dec 16 1949. Harry M. Hull, Clerk 
Defendants* Exhibit No. 9 

Zoning Regulations of the District of Columbia 
Section IV—First commercial district 

In the first commercial district all buildings and prem¬ 
ises, except as otherwise provided in these regulations, 
may be used for any use permitted in the residential dis¬ 
trict or for any other use except the following: 

1. Bakery employing more than five persons, except 
when the same is permitted by the Board of Zoning Ad¬ 
justment, as provided in Section XXIII. (Amended Apr. 
30,1946.) 

2. Blacksmith or horseshoeing establishment. 

3. Bottling works. 

4. Bowling alleys if located within 200 feet of a resi¬ 
dential district, except when the location for the same is 
approved by the Zoning Commission and authorized by 
the Board of Zoning Adjustment, as provided in Section 
XXm. (As amended July 27,1939.) 

5. Building material storage yard. 

6. Carting, express, hauling, or storage yard. 

7. Contractor’s plant or storage yard. 

8. Cooperage. 

9. Dyeing and cleaning works and laundry; provided, 
however, that any such use employing five persons or less, 
hereafter established, erected, or enlarged, when located 
at least seventy-five feet from a residential district and 
the same distance from any existing dwelling unit, shall 
not be prohibited. Any such use employing more than five 
persons may be permitted when approved by the Board 
of Zoning Adjustment, as provided in Section XXlll. 
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10. Fnel yard. 

11. Ice plant or storage house of more than 5 tons 
capacity. 

12. Lumber yard. 

13. Machine shop. 

14. Milk distributing station other than a retail busi¬ 
ness conducted on the premises. 

15. Public stable or riding academy. 

16. Stone yard. 

17. Storage or baling of scrap, paper, rags, or 
junk. 

61 18. Storage of abandoned motor vehicles, build¬ 

ing materials, or other debris. 

19. That hereafter no undertaking establishment, cre¬ 
matory, or funeral parlor, shall be established or enlarged 
in the first commercial district on any street if any of the 
property fronting either side of such street between the 
two intersecting streets on either side of the proposed es¬ 
tablishment is in a residential district. 

20. Uses excluded from the second commercial district. 

21. Warehouses containing more than 2500 square feet 
of floor area, provided, storage of household goods shall 
not be prohibited. (Amended Apr. 30,1946.) 

22. Any kind of manufacture or treatment other than 
manufacture or treatment of products clearly incidental to 
the conduct of a retail business on the premises. Pro¬ 
vided: Printing shops and the publishing of newspapers 
shall not be prohibited in the first commercial district 

23. That hereafter no automobile repair shop, public 
service garage, or gasoline or oil service station shall be 
established or enlarged in the first commercial district, 
except when the same is permitted by the Board of Zoning 
Adjustment as provided in Section XXIII. (As amended 
Oct. 10,1938.) 

24. Car barns, bus terminals, electric substations, or 
other public utility uses are prohibited unless permitted 
by the Board of Zoning Adjustment as provided in section 
XXTTI. (As amended June 14,1939.) 
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In the first commercial district the following uses are 
permitted: 

(a) Public storage garage. 

(b) Temporary parking of motor vehicles on vacant 
lots, if no repairing or servicing is permitted and no gaso¬ 
line, oil, or grease is sold. 

(c) Private garages, provided, that if the garage is 
appurtenant to a building used solely for dwelling pur¬ 
poses, the regulations relative to the residential district 

under Section III shall apply. 

• • • # 
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Defendants* Exhibit No. 10 
Public Hearing—May 29, 1947 (Transcript) 

The Chairman directed the Administrative Assistant to 
read the notice of Case #16, which he read as follows: 

1 *16. Change from Residential, 90’ “C” Area to First 
Commercial, 90’ “C” Area, lots 31, 32, 34, 35, 36, 37, 
square 2532, premises 1800-10 Connecticut Avenue, 2031-33 
Florida Avenue and 2101 S Street, N. W.” 

Mr. Chase: (Read report of the Zoning Advisory Coun¬ 
cil). The Citizens’ Advisory Committee voted for denial, 
with Mr. Wilkes not voting. 

APPEARING IN FAVOR: 

Michael J. Keane, Attorney, 

910 - 17th Street: I am council for Mr. McCarthy, also 
speak for all the property owners in the block. 

Gen. Young: You appear for Mr. McCarthy and whom 
else? 

Mr. Keane: I prepared a petition for all property own¬ 
ers to sign, authority to represent them was given by them 
signing the petition. Mr. McCarthy has owned the prop¬ 
erty since 1923, he lived in it as his residence for some 
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five or six years. Because of a change in the neighbor¬ 
hood, in excessive traffic, he was compelled to go into a 
more restricted neighborhood, that many years ago. He 
leased it to the Irish Legation until December, 1935; 
December, 1935 they were forced to move by reason of 
high commercial value assessed at that time. I would like 
to read you a letter from them, (reads letter) That was 
in December of 1935. They attempted to rent the property 
all during that period, even during the war time; they lost 
money because of the extreme commercial uses. When 
Temple Heights came in, at the time of the hearing, it was 
expressed if the street was cut, dividing Temple Heights; 
it was agreed to cut the street through, making the others 
somewhat narrow, I argued, many people expressed their 
opinion, that an inevitable application would come from 
Mr. McCarthy. We are within the comprehensive 
63 plan contemplated by the zoning laws; if denied, I 
think we are being unjustifiably discriminated 
against. We have suffered more. To think the Zoning 
Advisory Council reported that we are not entitled to it; 
I was shocked; was more shocked when Mr. Chase read in 
the report there was a lack of need for commercial; I have 
looked for one and one-half years to find store space, it 
is not available. The Zoning Advisory Council report ad¬ 
vises to reject it because there is no need, no need in the 
immediate neighborhood because Temple Heights People 
havn’t started to build, due to obtaining material in its 
present condition. We have the building already up, with 
a slight jacking up we can go ahead. I can’t help but 
feel that the Advisory Council feels that in giving it to 
Temple Heights, you should not give it to anyone else. 

Gen. Young: Are you suggesting the Zoning Advisory 
Council was improperly influenced? 

Mr. Keane: No, not at all; it is just bad judgment. 
I appeal to the Commission that the lack of need is such 
a radical point to adopt; we know there is a need for 
stores. Another point, that we can come there and put an 
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office there; in one and one-half years when Mr. Cafritz 
builds his building, no one will go as far as Florida Avenue 
for an office, most of them want an office around K 
Street. 

Mr. Mason: With the exception of doctors? 

Mr. Keane: They could go in now. 

Mr. Mason: That is on the basis of living on the 
premises. 

Mr. Keane: Unless they could qualify as a real clinic. 
It is possible to occupy it for that. In regard to the office 
buildings, that is something new that has happened before 
the Commission; to now use the new regulations to say 
you can have office building, the Advisory Council not only 
advises improperly, but is breaking all zoning laws down 
by saying you can have only this, only that. What is avail¬ 
able to one property owner should be available for others; 
there is obvious discrimination. The report along, I merely 
want to attack the report because I feel very deeply, 
feel merely the suggestion that we go before the 
64 Board of Zoning Adjustment to permit office build¬ 
ing, if we can’t do that, we can’t use it for a store. 
There are only six properties in this block; one is a 
school, one an apartment house, four are boarding houses; 
it is so close to commercial now, it is just moving a step 
further. It would have to be exclusive on Connecticut 
Avenue, they are not going to do anything other than im¬ 
prove it; property owners who signed the petition realized 
that. Home coming traffic flows up Florida Avenue; the 
flow up there is ten times the number that comes on the 
right hand side of the street. I would like to read the 
consents that we filed in the Temple Heights case, (reads 
letter from Mr. Letzell, Rust Company). I submit it is 
the logical anchor, not an anchor on one side of the street; 
taking the lefthand side, devoting it for the development 
of Temple Heights, and give him no further relief. I sub¬ 
mit we are entitled to the application being granted, re¬ 
gardless of the Zoning Advisory Council. I have been 
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before the Zoning Commission since 1923, have never be¬ 
fore attacked a report made by the Zoning Advisory Coun¬ 
cil; my only feeling is that they are absolutely mistaken; 
we know there is a need, I think the Commission will agree 
there is a need. I would like for Mr. McCarthy to tell 
you in his own words. 

Mr. McCarthy: Connecticut Avenue was a beautiful 
part of the city; it didn’t take very long before encroach¬ 
ments began to take place. We stood it as long as we 
could, had five or six children, so moved to a quieter place. 
We tried various schemes to make it interesting to people 
who want to rent. We converted it into apartment, it 
didn’t work, worked in a haphazard fashion, the reason 
they always gave for moving was they couldn’t get any 
rest, moved to get quiet; with the old-fashioned care, the 
racket was terrible. We looked for tenants; the Columbian 
Minister was there for about two years, then the Irish 
Legation, we kept them there for five or six years; they 
rented two floors, the first and second at 1800 Connecticut 
Avenue. The third floor was so impossible to do any¬ 
thing with, we gave it to the Legation. You heard the let¬ 
ter read, their reasons for leaving; as matter of fact, we 
took the matter up with Dublin, tried to make 
65 them stay, but they left us. Ever since then, during 
the war years it was the same mess, “ sorry we are 
leaving for some place quieter,”; we are excluded from 
keeping any shop, a business of any character, can’t rent 
it successfully, are left high and dry. Those two little 
buildings have been kept in repair by the owners, they 
would have been in a delapidated condition long ago, it was 
only by most careful care that those two buildings have 
kept afloat. The question came before you, I really think 
it is twenty years behind time. We were so sure, that 
beautiful home on Connecticut Avenue, on S Street, owner 
owned an occupied at that time, now converted into five 
stores facing our front door, are now building a drugstore 
next to it. Across the street, in the same identical block, 
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1801, there was a beautiful red building; it is torn down, a 
modern building put up. At 1303 and 1805, the property 
across from us, has been commercial for years. We are 
paying commercial taxes, because we abut commercial, but 
get no benefit. We are up against it; in the near future 
when the apartments go up, we will be left “high and 
dry” unless you give us relief. 

Mr. Keane: I am reading from the file in reference to 
the Temple Heights appeal to construct stores, offices, and 
garages; I think the Commission will realize what is going 
to happen to Florida Avenue. We are going to be faced 
with one and two story garages, with small offices on top. 
It will further damage us; we are hopelessly at loss now, 
we are going to more so when that type of construction 
is going in. 

Gen. Young: Do you care to state, Mr. McCarthy, 
what changes have been made in assessments in the last 
twenty years? 

Mr. McCarthy: There is not very much in assessments 
in the past few years. There is a distinct change, as far 
as I can remember between the time we first went in there. 

Gen, Young: It was assessed upward or downward? 

Mr. McCarthy: Upward. 

Mr. Keane: What would you say it was ? 

Mr. McCarthy: I couldn’t say, but the tax has 
66 gone upward. The District of Columbia recog¬ 
nized the change, made us put in privately-owned 
water meters in the two buildings, recognizing the fact 
that more water was used than in private dwellings. 

Gen Young: Would you care to state the change in 
income from the property in the last twenty years since 
you lived there? 

Mr. McCarthy: There has been quite a lot of change; 
the whole thing was so haphazard; one more we would 
have revenue, maybe two or three months; later we didn’t 
know where we stood. Men working in offices, felt they 
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needed their sleep; the buildings are shallow, so the noise 
on Connecticut Avenue permeates. 

Gen. Young: Would you care to state whether the in¬ 
come from the properties increased or decreased? 

Mr. McCarthy: I would say it increased during the 
war; I am anticipating the time after the war. 

Mr. Keane: Would you say you had gotten a return on 
your investment, even during the war? 

Mr. McCarthy: No. If left with the building alone as 
it is there, we could possibly drag along, try to convert with 
more modern apartment buildings; it is the only thing 
we could do. 

Mr. Keane: With the widening of Connecticut Avenue, 
he was required to move his front steps, running off Flor¬ 
ida Avenue; that is the condition it is in today. 
APPEARING IN OPPOSITION: 

None. 


• • • • 
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Defendants' Exhibit No. 11 

Report of the Zoning Advisory Coimcil 

May 28,1947 HEARING 

CASE #16 

Petition to amend the zoning map by change from Resi¬ 
dential, 90* “C” Area to First Commercial, 90’ “C” Area 
lots 31, 32, 34, 35, 36, and 37, square 2532, premises 1800-10 
Conn. Ave. 2031-33 Florida Avenue and 2101 S St. N. W. 
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1 This petition which embraces six lots includes all front¬ 
age on the west side of Conn. Ave. from Bancroft Place 
south to Florida Ave., all of the north side of Fla. Avenue 
from Conn. Avenue to S Street, and one lot on S Street, 
being premises 2101. To all intents and purposes, how¬ 
ever, the designated properties, with the possible excep¬ 
tion of 2101 S Street, comprise the Conn. Avenue frontage 
in this area and as such are opposite commercially zoned 
property on the east side of Conn. Avenue and the south 
side of Florida Avenue. 

i The petition undoubtedly results because of somewhat 
recent Zoning Commission action changing a portion of 
Temple Heights for proposed commercial development, 
none of which has as yet occurred. The change proposed, 
while comprehensive in the sense that both sides of a 
major thoroughfare are frequently commercialized, is, 
nevertheless, undesirable and unjustified in this instance 
in the opinion of the Council. This conclusion is based on 
several factors, (1) lack of need; (2) substantial character 
of existing residential improvements; and (3) the possi¬ 
bility that at least four of the properties are eligible for 
restricted commercial use under the provisions of Para¬ 
graph 22, Part 2, Section XXIII of the Zoning Regulations. 
This paragraph permits the Board of Zoning Adjustment 
to authorize professional office use in the Residential “C” 
Area District when the property so to be used is opposite 
at right angles from property zoned in a commercial use 
district. 

For the above reasons, the Council recommends denial 
of the application and suggests that petitioners be advised 
that partial relief might be obtained, through appeal to 
the Board of Zoning Adjustment in the manner prescribed 
by law. 

(E. D. 188104-47). 

'• (S) R. 0. CLOUSER 

(S) JOHN NOLEN, JR. 

(S) K.E. MADSEN 
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68 Filed Jan 24 1950 Harry M. Hull, Clerk 

Memorandum As to Disposition of Motions for 
Summary Judgment 

This case has been submitted on respective motions 
of plaintiffs and defendants for summary judgment. 

On July 8, 1946, the Zoning Commission of the District 
of Columbia changed the authorized use of property on 
the East side of Connecticut Avenue, N. W., between 
Florida Avenue and T Street, from residential to first 
commercial. Plaintiffs, who are property owners on the 
"West side of Connecticut Avenue, between Florida Avenue 
and Bancroft Place, made no objection to the rezoning of 
the East side of Connecticut Avenue, but applied for a 
similar rezoning of their properties. On July 17, 1947, 
the Zoning Commission made findings that the change pro¬ 
posed by plaintiffs was undesirable and unjustifiable be¬ 
cause of factors which it specified as follows: “(1) lack 
of need; (2) substantial character of existing residential 
improvements; and (3) the possibility that at least four 
of the properties are eligible for restricted commercial use 
under the provisions of Paragraph 22, Part 2, Section 
XXIII of the Zoning Regulations.” Plaintiffs’ petition for 
rezoning being denied, this suit was brought to compel the 
rezoning. 

The Zoning Commission is granted wide discretion in 
determining the use to which properties may be 
69’ put and its action may not be reviewed except when 
found to be arbitrary or in violation of law. An 
examination of the record has convinced me that the find¬ 
ings of the Zoning Commission are supported by substan¬ 
tial evidence, are reasonable and are not in violation of 
law. 

Plaintiffs’ motion for summary judgment accordingly 
will be overruled and defendants’ motion granted. 

/s/ Bolitha J. Laws 
Chief Judge 
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70 Filed Feb 1 1950 Harry M. Hull, Clerk 

Order 

Upon consideration of the plaintiffs’ motion for sum¬ 
mary judgment and defendants’ motion for summary 
judgment filed in this cause, together with the pleadings 
in the cause and the affidavits in support of plaintiffs’ mo¬ 
tion and defendants’ motion, and upon argument by coun¬ 
sel for the plaintiffs and counsel for the defendants in 
open court, it is by the Court this 1st day of February, 
1950, 

1 ADJUDGED, ORDERED, AND DECREED, 

'That the plaintiffs’ motion for summary judgment be 
and the same hereby is denied and the defendants’ motion 
for summary judgment be and the same hereby is granted. 

/s/ Bolitha J. Laws 
Chief Judge 

• • • • 

71 Filed Feb 27 1950 Harry M. Hull, Clerk 

Notice of Appeal 

I Notice is hereby given this day of February , 19 50, 
that Alfred E. Lewis, et al, Plaintiffs, hereby appeal to the 
United States Court of Appeals for the District of Co¬ 
lumbia from the judgment of this Court entered on the 
list day of February, 1950 in favor of the District of Co¬ 
lumbia, et al, Defendants herein, against said Alfred E. 
Lewis, et al, Plaintiffs. 

KEANE, MICHELET & LAUDERDALE 
By: /s/ M. J. Keane, Jr. 

Attorney for Plaintiffs 
Suite 630, Barr Building 
910-17th Street, N. W. 
Washington 6, D. C. 
Executive 0124 
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i THE QUESTION PRESENTED 

The question presented is whether on all the facts the 
action of the Zoning Commission in refusing to rezone as 
commercial the residence-zoned property of appellants is 
beyond debate arbitrary and unreasonable. 
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IN THE 


United States Court of Appeals 

for the District of Columbia Circuit 


No. 10,597 


Alfred E. Lewis, et al.. Appellants , 

v. 

The District of Columbia, a body corporate, et al.. 

Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES 


COUNTER STATEMENT OF THE CASE 

This is an appeal from the summary judgment of the 
| District Court denying the application of appellants (plain¬ 
tiffs below) for mandatory injunction to compel the ap¬ 
pellees (defendants below) to change the zoning of appel- 
I lants ’ property from the residential use, 90 foot height and 
“C” area districts, and also to compel the appellee-defend- 
! ant Davis, Inspector of Buildings and Director of Inspec- 
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tion, to grant permits with respect to appellants * land as if 
the said land and premises had been included in a first com¬ 
mercial 90 foot “C” area zoning district. The original 
action was brought because the appellees, members of the 
Zoning Commission, after full public hearing, adverse re¬ 
port by the Zoning Advisory Council, and personal inspec¬ 
tion of appellants’ property, had denied appellants’ peti¬ 
tion for such rezoning. 

Appellants’ property is located at and to the northwest of 
the intersection of Connecticut and Florida Avenues and 
constitutes the frontage on the west side of Connecticut 
Avenue from Bancroft Place on the north to Florida Ave¬ 
nue and S Street on the South, a distance of approximately 
200 feet. Appellants’ property has never borne a zoning 
classification other than residential (App. 44A). The build¬ 
ings erected thereon are of substantial constriction (48A), 
and were erected prior to the enactment of the Zoning Act 
(App. 35A). The present use and occupancy of the struc¬ 
tures on appellants’ property are multiple-family, includ¬ 
ing apartments, private residences remodeled as apart¬ 
ments and boarding houses (App. 33A). By reason of 
the fact that appellants’ property is classified as residential 
90 foot “C” area and “abuts * . . . a first commercial . . . 
district, measured at the right angles to the intervening 
street . . appellants’ property may be used for a 
number of commercial purposes (App. 22A). 

Prior to 1946 the south side of Florida Avenue consti¬ 
tuted the line of demarcation between the first commercial 
and the residential zones. On July 8, 1946, the appellees 
rezoned a portion of the Dean Tract, also known as Temple 
Heights, located on the east side of Connecticut Avenue 
and the north side of Florida Avenue, from residential 
to first commercial, thereby extending the first commercial 
zone approximately 400 feet north of Florida Avenue on 
Connecticut Avenue and approximately 400 feet east of 
Connecticut Avenue on Florida Avenue and T Street (App. 


3 


16 A; Appellees’ Exhibit “B”). By that rezoning a 
triangular tract approximately two and one-half acres in 
area was added to the land in the immediate neighbor¬ 
hood of appellants’ property which was available for com¬ 
mercial use. One of appellants was present at the public 
hearing on the rezoning of the portion of the Dean Tract, 
and all of appellants were represented by counsel at that 
hearing (Appellants’ Br. p. 3; App. 54 A, 55A). Appel¬ 
lants filed consents to the rezoning of that property (App. 
56 A). 

A short time after the rezoning of Temple Heights, and 
principally because of the changed zoning of that property 
(App. 60 A), appellants filed with the Zoning Commission 
their petition for the rezoning of their property as first 
commercial 90 foot “C” area (App. 8 A, 61 A),. 

Appellants’ petition was referred, in accordance with the 
provisions of the Act approved June 20, 1938, (Sec. 5-417, 
D. C. Code, 1940) to the Zoning Advisory Council. On the 
basis of “(1) lack of need; (2) substantial character of 
existing residential improvements; and (3) the possibility 
that at least four of the properties are eligible for re¬ 
stricted commercial use under the provisions of Paragraph 
22, Part 2, Section XXIII of the Zoning Regulations”, the 
Zoning Advisory Council on May 28, 1947, reported ad¬ 
versely on appellants, petition (App. 59A). On May 
29, 1947, the Zoning Commission held a public hearing on 
appellants’ petition (App. 54A) at which appellant Mc¬ 
Carthy and counsel for appellants spoke in favor of the 
petition. No witness spoke in opposition to the petition 
(App. 59A) but several letters opposing the proposed 
change of zoning were received from residents of the 2100 
block of Bancroft Place, N. W. (App. 45A). Following the 
hearing, appellants’ property was inspected by the Zoning 
Commission (App. 45A). 

The Zoning Commission considered the evidence, which 
included inspection of the property,, the testimony pre- 
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sented at the hearing, the report of the Citizens’ Advisory 
.Committee, the report of the Zoning Advisory Council 
and the letters of neighboring property owners. The report 
of the Zoning Advisory Council, recommending denial of 
appellants’ petition, was adopted as the findings of the 
Zoning Commission and the petition was denied (App. 
18A). 

Appellants thereafter brought this action for injunc¬ 
tion. After the filing of the complaint, a statistical study 
of the commercial usage of the commercial zoning strip of 
Connecticut Avenue and immediately adjacent squares, 
from Dupont Circle to Leroy Place, N. W., was conducted 
by appellees, members of the Zoning Commission, and a 
map showing the results of that study was included as 
Exhibit “B” to the answer subsequently filed by appellees. 
Appellants concede the correctness of that study (App. 
30A, note). Appellees’ Exhibit “B” shows that prior to 
the rezoning of Temple Heights, 707 feet, or 12 per cent 
of the commercial frontage in the area considered, was not 
used for commercial purposes, and that after the rezoning 
of Temple Heights 2104 feet, or 29 per cent of the com¬ 
mercial frontage in the area was not used for commercial 
purposes. After the filing by appellees of their answer 
appellants and appellees filed motions for summary judg¬ 
ment supported by affidavits and exhibits. After argu¬ 
ment, and upon consideration of the pleadings and affi¬ 
davits, the District Court by Chief Judge Laws, denied ap¬ 
pellants’ motion and granted appellees’ motion for sum¬ 
mary judgment (App. 62A). In his memorandum opin¬ 
ion (App. 61A) Chief Judge Laws held: 

“The Zoning Commission is granted wide dis- ’ 
cretion in determining the use to which properties 
may be put and its action may not be reviewed 
except when found to be arbitrary or in violation 
of law. An examination of the record has con¬ 
vinced me that the findings of the Zoning Com- 
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mission are supported by substantial evidence, 
are reasonable and are not in violation of law.” 

From the judgment of the District Court this appeal 
was taken. 


STATUES INVOLVED 

Sections 5-413, Supplement VII, D. C. Code 1940, and 
5-414, D. C. Code 1940 (Act of June 20, 1938, as amended) 
provide as follows: 

“§ 5-413. To promote the health, safety, 
morals, convenience, order, prosperity, or general 
welfare of the District of Columbia and its plan¬ 
ning and orderly development as the national cap¬ 
ital, the Zoning Commission created by section 
5-412, is hereby empowered, in accordance with 
the conditions and procedures specified in sections 
5-413 to 5-428, to regulate the location, height, 
bulk, number of stories and size of buildings and 
other structures, the percentage of lot which may 
be occupied, the sizes of yards, courts, and other 
open spaces, the density of population, and the 
uses of buildings, structures, and land for trade, 
industry, residence, recreation, public activities, or 
other purposes; and for the purpose of such regu¬ 
lation said commission may divide the District of 
Columbia into districts or zones of such number, 
shape, and area as said Zoning Commission may 
determine, and within such districts may regulate 
the erection, construction, reconstruction, altera¬ 
tion, conversion, maintenance, and uses of build- 
.*■ ings and structures and the uses of land. The said 
Zoning Commission shall also have power to 
promulgate regulations to require, with respect to 
buildings erected subsequent to the promulgation 
of such regulations, that facilities be provided and 
maintained either on the same lot with any such 
building, or on the same lot with any such build- 
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ing or elsewhere, for the parking of automobiles 
and motor vehicles of the owners, occupants, ten¬ 
ants, patrons, and customers of such building, and 
of the business, trades, and professions conducted 
therein. All such regulations shall be uniform for 
each class or kind of building throughout each dis¬ 
trict, but the regulations in one district may differ 
from those in other districts. (As amended Mar. 

4, 1942, 56 Stat. 122, ch. 126.) 

“ § 5-414. Such regulations shall be made in ac- . 
cordance with a comprehensive plan and designed 
to lessen congestion in the street, to secure safety 
from fire, panic, and other dangers, to promote 
health and the general welfare, to provide ade¬ 
quate light and air, to prevent the undue con¬ 
centration of population and the overcrowding of 
land, and to promote such distribution of popula¬ 
tion and of the uses of land as would tend to create 
conditions favorable to health, safety, transporta¬ 
tion, prosperity, protection of property, civic acti¬ 
vity, and recreational, educational, and cultural 
opportunities, and as would tend to further eco¬ 
nomy and efficiency in the supply of public serv¬ 
ices. Such regulations shall be made with reason¬ 
able consideration, among other things, of the 
character of the respective districts and their 
suitability for the uses provided in the regula¬ 
tions, and with a view to encouraging stability of 
districts and of land values therein. (June 20, 
1938, 52 Stat. 797, ch. 534, § 2.)” 

SUMMARY OF ARGUMENT 

The facts in this case do not show beyond debate that the 
present residential zoning of appellants’ property is arbitrary and 
unreasonable; therefore, the judgment of the District Court 
sustaining the action of appellees in refusing to rezone such 
property must be affirmed. 

The original zoning of appellants’ property was based on an 
accurate evaluation of conditions which had developed naturally 
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prior to zoning. Because Florida Avenue was originally the 
boundary line of the original City of Washington, the develop' 
ment immediately north of Florida Avenue on Connecticut 
Avenue was exclusively residential in character. 

Appellants’ property and Temple Heights are located on Con¬ 
necticut Avenue. Both were classified as residential property. 
After Temple Heights was rezoned as commercial appellants 
petitioned for similar classification of their property, contending 
that to be reasonable, the zoning of both sides of a street must be 
the same. This claim indicates misconception of a fundamental 
rule of zoning. 

“Lack of need” of additional commercial-zoned property, as¬ 
signed by appellees as a basis for denying appellants’ petition, 
states the same concept as “over-zoning for commercial uses”, 
expressly approved by this Court. Leventhal v. District of Colum¬ 
bia, 69 App. D. C. 229, 100 F. 2d, 94. 

On every basis of comparison Temple Heights was entitled to 
a commercial classification and appellants’ property was not. 

Appellants’ arguments based on increased traffic, pecuniary 
loss and excessive taxes are the same as were considered by this 
Court in the Leventhal case and held to be without merit 

Appellants^ arguments and averments respecting “spot zon¬ 
ing” relate to the rezoning of Temple Heights, to which appel¬ 
lants consented. The petitions in both proceedings were decided 
on sound principles of zoning and there is no basis for a claim 
of spot zoning. 

ARGUMENT 

There is a Presumption of Validity Attached to a 
Zoning Ordinance. 

It is well settled that zoning ordinances are promul¬ 
gated under the police power. Euclid v. Ambler Realty 
Co., 272 U. S. 365. 

Since zoning ordinances are enacted under the police 
power there is a strong presumption of validity attached. 
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Marblehead Land Co. v. City of Los Angeles (C. C. A. 9th 
Cir.) 47 F. 2d 528, 532; Dennis v. Village of Tonka Bay, 
156 F. 2d 672. 

In the first case of Wolpe v. Poretslcy, 79 U. S. App. 
D. C. 141, 143, 144 F. 2d 505, this Court said of the pre¬ 
sumption attending the action of the Zoning Commission: 



i 


<<• • * g u j. kgj.g an administrative body is 
charged with arbitrary and capricious action in 
the face of a strong presumption that they prop¬ 
erly performed their duties. Some of the reasons 
relied on by the court in declaring the zoning 
order void are more pertinent as arguments to 
influence the judgment of the Commission in 
balancing the various considerations laid down 
by the act than they are to support a ruling that 
the Commission’s order was arbitrary and cap¬ 
ricious. It is not the function of the court to sub¬ 
stitute its judgment for that of the Commission 
even for reasons which appear most persuasive. 

* • • tt 


In Leventhal v. District of Columbia, 69 App. D. C. 229- 
230, 100 F. 2d 94, this Court stated the rules applicable to 
the judicial review of the quasi-legislative action of the, 
Zoning Commission as follows: 



“The action of zoning authorities, as of other 
administrative officers, is not to be declared un¬ 
constitutional unless the court is convinced that 
it is ‘clearly arbitrary and unreasonable, having 
no substantial relation to the • • • general wel¬ 
fare.’ Village of Euclid v. Ambler Realty Com¬ 
pany, 272 U. S. 365, 395,47 S. Ct. 114,121, 71 L. Ed. 
303, 54 A. L. R. 1016. Nectow v. City of Cam¬ 
bridge, 277 U. S. 183, 48 S. Ct. 447, 72 L. Ed. 842. 
Cf. Pacific States Box & Basket Company v. 
White, 296 U. S. 176, 182, 56 S. Ct. 159, 80 L. Ed. 
138,101 A. L. R. 853. If the question is ‘fairly de¬ 
batable,’ the zoning stands. Zahn v. Board of 


9 


Public Works, 274 U. S. 325, 47 S. Ct. 594, 71 L. ' 
Ed. 1074. Accordingly the question on this appeal 
is whether the facts alleged in the plaintiffs ’ bill, 
if taken as true, show beyond debate that the 
present residential zoning of plaintiffs’ property 
is arbitrary and unreasonable.” 

Weighed by these standards, appellants have failed to 
demonstrate that the reasonableness of the action of ap¬ 
pellees is not, at the minimum, fairly debatable. 

Appellants Proceeded Under a Misconception of a Fundamental 

Principle of Zoning. 

. . i 

From the beginning of zoning in the District of Colum¬ 
bia until 1946 Connecticut Avenue property south of Flor¬ 
ida Avenue was classified as commercial and north of 
Florida Avenue as residential. Temple Heights and ap¬ 
pellants’ property, located respectively on the east and 
west sides of Connecticut Avenue north of Florida Ave¬ 
nue, thus had always been classified as residential prop¬ 
erty. 

In 1946 a petition was filed for the rezoning of Temple 
Heights as commercial. Appellants not only did not object 
to the granting of that petition, but filed consents. The 
petition was granted. Shortly thereafter appellants peti¬ 
tioned for the rezoning of their property as commercial, 
but their petition was denied. 

In the recent case of St. Lo Construction Co. v. Koenigs - 
berger, 84 U. S. App. D. C. 319, 322,174 F. 2d 25, this Court 
pointed out that: 

“Owners of restricted property adjoining, or 
across the street from, an unrestricted are a can 
almost always present an equitable and reasonable 
case for lifting the restriction on their property. 

As between two pieces of property, side by side or 
across the street from each other, there is fre- 
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quently little reason for different treatment. But 
restrictions, whether by covenant or by zoning 
regulation, necessarily fall within fixed lines. One 
side of the line is commercial and the other side 
non-commercial. Oftentimes that rule yields 
harsh results. A property owner next door to a 
commercial development often suffers. But if 
intangible considerations require the line to be ex¬ 
tended to include him, his neighbor takes the place 
next to the commercial area. The problem is not 
thereby solved; it is merely shifted. So the exist¬ 
ence of the commercial area across the Avenue 
may make the restrictive covenant in this case 
very harsh. But if the restriction be lifted from 
this particular property, the next adjoining resi¬ 
dential property would then be the recipient of the 
same harsh treatment. * * •” 


In the Leventhal case, supra, this Court held: 


“ ‘ Some must suffer by the establishment of any 
territorial boundaries. # * If these limits hurt 

the present plaintiffs in error, other limits would 
hurt others.’ L’Hote v. New Orleans, 177 U. S. 
587, 597, 20 S. Ct. 788, 792, 44 L. Ed. 899. 

• • • 

“ ‘ Of course the line of demarcation between 
property to be used for industrial purposes and resi¬ 
dence purposes is necessarily in any case somewhat 
arbitrary’ American Wood Products Company v. 
City of Minneapolis, 8 Cir., 35 F. 2d 657, 661. ‘The 
property on one side of a line cannot, in the very 
nature of things, be very different from the prop¬ 
erty on the other side of the line.’ In re Dawson, 
136 Okl. 113, 116, 277 P. 226, 228. If ‘arbitrari¬ 
ness’ in this sense were enough to upset a zoning 
regulation, no zoning could stand. Where, as 
here (1) plaintiffs’ land and neighboring land 
similarly situated are similarly zoned and (2) 
plaintiffs’ demand for a different zoning rests sub¬ 
stantially on the grounds that their location is 
more or less marginal and they would profit by 
the change, with some regularity relief has been 
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denied. American Wood Products Company v. 

City of Minneapolis, 8 Cir., 35 F. 2d 657; Geneva 
Investment Company v. City of St. Louis, Mo., 8 
Cir., 87 F. 2d 83; Feraut v. City of Sacramento, 

204 Cal. 687, 269 P. 537. Cf. Kenealy v. Chevy 
Chase Land Company, 63 App. D. C. 327, 72 F. 2d 
378.” 

Appellants’ contention is that to be reasonable, the zon¬ 
ing classifications of both sides of the street must be the 
same. On page 12 of their brief, appellants ask this Court 
to take judicial notice of the proposition that 

“ • * * at all times both sides are so treated when 
a property owner so demands equal treatment.” 

No authority is cited by appellants for this proposition. 
The language of Eubank v. Richmond , 226 U. S. 137, quoted 
on page 8 of appellants’ brief, was directed to the classi¬ 
fication of property, not on the basis of a valid exercise 
of the police power by an administrative agency, but under 
an ordinance which required the committee on streets to 
follow the dictates of two-thirds of the property owners 
fronting on a particular block. In the light of this Court’s 
decisions in the St. Lo and Leventhal cases, supra , it is ap¬ 
parent that appellants proceeded, both in the Temple 
Heights case and in this, upon a misconception of a fun¬ 
damental principle of zoning. 

The True Rule and Exceptions Thereto 

The general rule, which appellants have misunderstood, 
is stated by Edward M. Bassett, the “ ‘Dean of Zoning’ in 
the United States ”* in “Zoning” (2nd Printing, 1940) at 
page 92: 

“As a rule both sides of a street should be in 
the same kind of district but where one or both 


1 The Law of Zoning by James Metzenbaum. p. 105. 
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sides were entirely built up before zoning, and 
varying conditions were in existence, the courts 
have sometimes upheld regulations which continue 
for one side of a street the more restricted condi¬ 
tions already established there.’’ 

The historical background, is well as the facts of this case, 
bring it within the exception rather than the rule. 

! In his authoritative treatise on the District of Columbia, 
prepared under the auspices of The Institute for Govern¬ 
ment Research, 2 Laurence F. Schmeckebier says of the 
avenues shown on the L ’Enfant plan, upon which the 
original City of Washington was built: 

“Reference has been made to the ease of com¬ 
munication afforded by the transverse avenues, 
i but in only a few cases do the original transverse 

avenues extend beyond the old city boundary. 

• • • 

“Of the original avenues only Connecticut, 
i Rhode Island, Pennsylvania, and Massachusetts 
i extend to the District line. Connecticut Avenue 
has two slight jogs beyond the old boundary, 
i Rhode Island veers slightly, but not appreciably; 
both of these connect with the Maryland roads.” 

i Florida Avenue was originally known as “ # * * the 
main road leading from Georgetown to Bladensburg * * V’ 
and by that description constituted a portion of the bound¬ 
ary line limiting the original city, as laid out by President 
Washington under the Act approved July 16, 1790. 3 In 
the Records of Original Squares maintained by the Sur¬ 
veyor of the District of Columbia, 4 that road is referred 


2 The District of Columbia, its Government and Administration. Johns 
Hopkins Press, 1928, by Laurence F. Schmeckebier, pp. 657, 658. 

5 Origin and Government of the District of Columbia (1912), pp. 19, 75, by 
William Tindall, Secretary to the Board of Commissioners of the District of 
Columbia. 

4 Act approved Mar. 3, 1901, 31 Stat. 1427; Sec. 1-607. D. C. Code. 1940. 
Plat 90. Records of Original Squares. 


13 


to as “The Street Which Bounds the City”. Still later, 
that road was called “Boundary Street”, and in the 1945 
Edition of Baist’s Real Estate Atlas of Surveys of Wash¬ 
ington, it is shown on the Index Map as “Florida Avenue 
—Boundary Street.” Schmeckebier says of it (p. 659): 
“Florida Avenue is an irregular street which fol¬ 
lows the old city boundary from Rock Creek to the 
present Bladensburg Road.” 

L’Enfant’s treatment of the road which became Florida 
Avenue as “The Road Which Bounds the City” had the 
practical effect of discouraging the development of property 

beyond that boundary. Schmeckebier says (p. 657): 

• 

“For almost three quarters of a century prac¬ 
tically all building was confined to the limits of the 
original city, but about 1866 development began 
in the northwest section beyond Florida Avenue 
i adjacent to Fourteenth Street, although there still 

remained considerable vacant land within the ori¬ 
ginal boundaries. Gradually other tracts were 
developed, without any uniform system of streets 
or connections. * * * ” 

On Connecticut Avenue the development before zoning 
immediately north of Florida Avenue was residential in 
character. On the west side, residential structures were 
built in 1875 on appellants’ property, other than Lot 32 in 
, Square 2532, and on that lot an apartment house was built 
in 1920 (App. 35 A). The only structures on the east side 
were and are the residence and carriage house built on 
the Dean estate, now known as Temple Heights. Connec- 
i ticut Avenue south of Florida Avenue was almost com¬ 
pletely built up before zoning. 

In his “Experiences with Zoning in Washington, D. C., 
1920-1934”° p. 5, Mr. S. G. Lindholm, Engineer to the 
! Zoning Commission, reminds us that 

5 Copy will be lodged with the Clerk for the convenience of the Court. 
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“When it came to platting the commercial dis¬ 
tricts the commission located the first commercial 
districts along the main traffic arteries and where 
business had already established itself. As it was 
soon realized that the traffic arteries could never 
be filled with stores, and that business preferred 
to be located in concentrated areas, some of the 
streets were returned to the residential zone, and 
if business had to be provided for in newer settle¬ 
ments, commercial islands were designed where 
parking space for customers could be provided on 
private ground and the blocking of street traffic 
minimized.’’ 

» / 

1 WTien zoning began in 1920, property on Connecticut 
Avenue immediately north of Florida Avenue was exclu¬ 
sively residential in character, but by that time various 
types of business had been established on Connecticut Ave¬ 
nue in practically every square south of Florida Avenue.® 
Also Connecticut Avenue had developed, as L’Enfant had 
planned it, into one of the principal traffic arteries of the 
District. Accordingly, the original zoning reflected the 
development which had occurred naturally. Connecticut 
Avenue south of Florida Avenue was classified as commer¬ 
cial and north of Florida Avenue as residential. 

For twenty-six years the original zoning of Connecticut 
Avenue property north of Florida Avenue remained un¬ 
changed. In 1946 the petition for the rezoning as commer¬ 
cial of Temple Heights was granted and shortly afterward 
appellants petitioned. for the commercial classification of 
their property. But, as has been demonstrated above, the 
i k ules of zoning did not require the zoning authorities to 
classify appellants’ property as commercial simply be¬ 
cause Temple Heights had been so classified when different 
conditions prevailed on the opposite sides of Connecticut 
Avenue. Comparison of appellants’ property with Temple 
Heights shows that the two properties possess but one 

8 Boyd’s Directory of the District of Columbia, 1919, pp. 1605-6. 
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feature in common; both are located on Connecticut Ave¬ 
nue at its intersection with Florida Avenue. On every 
other basis, Temple Heights possessed all of the features 
requisite for commercial zoning and appellants’ property 
presents none. 


Lack of Need 

In its report denying appellants’ petition the Zoning 
Commission adopted as its own the conclusion of the Ad¬ 
visory Council that there is a “lack of need” for additional 
commercial zoning. Appellants contend that the use of 
that phrase demonstrates that appellees’ action was based 
on economic considerations rather than on approved prin¬ 
ciples of zoning. They profess to understand “lack of 
need” to refer to “ * * * a condition based upon the number 
of properties classified as commercial, but not actually 
used as such.” (Appellants’ Br. p. 13). 

The Zoning Act, supra, empowers the Commission to 
regulate the use of property “To promote, inter alia, * * * 
the planning and orderly development as the national cap¬ 
ital # * * ” of the District of Columbia. 

In the Leventhal case this Court cautioned 

“That ‘over-zoning’ for commercial uses tends 
< to depreciate property values is well known.” 

In “Zoning,” supra, at page 83 Edward M. Bassett dis¬ 
cusses the blighting effect of “over-zoning for commercial 
purposes” and suggests a practical standard which can be 
used to avoid that condition. He says: 


r 


“It cannot be denied that municipalities of all 
sorts, especially towns, have been prone to place 
too much street frontage in business districts. In 
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some towns one hundred times as much street 
frontage has been placed in business districts as is 
likely to be used for business purposes in two 
generations. The reason usually is that the main 
streets or highways are important traffic arteries 
with occasional shops and stores, and more often 
with occasional garages and gasoline stations. 

New private homes are not attracted. They are 
inclined to seek locations slightly removed from 
the main traffic arteries. Landowners on the traf- . 
fic streets—on the sides zoned for residences—not 
being able to sell for residence purposes, naturally 
desire to keep their land available for both resi¬ 
dences and business, and on this account they peti¬ 
tion the authorities to place both sides of their 
street in business districts. It cannot be said that 
courts have shown any criticism of this generosity 
toward such districts. Every municipality is for¬ 
tunate that can with fairness to property owners 
reduce its business districts to its reasonable pros¬ 
pective needs for business because it is better 
not to have residences and stores intermingled. 

“It is usually to the advantage of owners of 
portions of main thoroughfares that are suitable 
for residences, to have such portions zoned as 
residential. If zoned for business there will be 
few buyers. The land may never be needed for 
business, but buyers of residence locations will 
avoid it because of the danger that a store or 
filling station may be erected on one of the ad¬ 
joining lots.” (Emphasis supplied.) 

The phrase “lack of need” clearly expresses the same 
concept expressed by this Court and by Mr. Bassett. To 
zone appellants’ property for commercial purposes when 
there is a lack of need for such zoning would certainly be 
over-zoning for commercial uses, just as it would be a 
failure of the zoning authorities to confine the business 
district within limits of the reasonable prospective needs 
of the District for business. • 
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Appellants attack the validity of the Commission’s con¬ 
clusion that there is a lack of need of additional commer¬ 
cial classification by a computation based on Connecticut 
Avenue frontage only (App. 30 A). Excluding from con¬ 
sideration the 400 foot frontage of Temple Heights and the 
f rontage of Lots 39, 307, 308, and 309 in Square 92 and lot 
66 in Square 93, they argue that only 50 feet, or V/> per 
cent of commercial frontage, is not used for commercial 
use. Since the Temple Heights frontage was in fact com¬ 
mercial property at the time of the hearing on appellants’ 
petition, there is no more justification for excluding that 
frontage than there is for excluding from consideration 
the other five lots which appellants choose to ignore. In 
eluding the Temple Heights frontage alone, the percentage 
of commercial frontage not used for commercial use was 
14 per cent rather than 1 y 2 per cent. 

Appellees’ Exhibit B is based on the commercial front¬ 
ages on Connecticut Avenue and adjacent squares. It 
shows that at the time of the Temple Heights proceeding 12 
per cent of commercial frontage in that area was not used 
commercially, and at the time of the hearing on appellants* 
petition 29 per cent of that frontage was not used commer- 
cally. In the light of the admonition of this Court, the 
granting of the Temple Heights petition so completely 
supplied the need for commercial property in the area that 
the classification as commercial of appellants’ property 
would have been in excess of the reasonable prospective 
needs of business, i. e., over-zoning for commercial use. 

Substantial Character of Building and Limited Commercial Use 

Appellants contend that the Commission’s conclusions 
Nos. (2) and (3), relating to the substantial character of 
the structures on appellants’ property, and their eligibility 
for limited commercial use, are not valid reasons for deny¬ 
ing commercial classification of their property. 


V 
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versely affecting stability of land values in an otherwise 
residential district. 7 


Traffic 

Appellants devote a considerable portion of their brief 
to a description of traffic conditions on Connecticut and 
Florida Avenues, and to the argument that the heavy 
traffic on those Avenues renders their property wholly un¬ 
fit for residential purposes. In this connection, it must be 
borne in mind that appellants say of their property 

“The present use and occupancy of the plaintiffs’ 
structures are completely multiple family, includ¬ 
ing apartments, re-modeled private residences and 
boarding houses.’’ (App. 33 A.) 

In Zahn v. Board of Public Works, 195 Cal. 497, 234 P. 
388, 393, (Aff. 274 U. S. 325, 71 L. Ed. 1074) the Supreme 
Court of California discussed the effect of traffic upon 
business establishments and apartment houses, as follows: 

“The findings of the referee do not show that 
Wilshire boulevard is better adapted for business 
than for residential purposes. True, the finding 
of the referee is that Wilshire boulevard is ‘a 
main thoroughfare extending through a portion of 
the city of Los Angeles to and through large por¬ 
tions of the county of Los Angeles, and from there 
to other cities and municipalities, and to the Paci¬ 
fic Ocean in the city of Santa Monica,’ and is ‘a 
main artery for. a tremendous amount of automo¬ 
bile and vehicular traffic between the said city of 
Los Angeles and said other communities. ’ This is 
not necessarily proof that the boulevard is fit only 


• Sec also affidavits of the late Mr. Clifford K. Berrymen (App. 38 A) and 
certain other residents of this residential area including Honorable Frances 
Perkins, Honorable Leon Henderson, Dr. Hill Carter and Mr. George Worth¬ 
ington. Jr. 



20 


for business. The requirements of a traffic boule¬ 
vard are that traffic shall be kept moving; where¬ 
as it is common knowledge that on business streets 
traffic is retarded. This naturally arises from 
the necessity of stopping and parking on business 
streets. The inevitable result would be that if 
Wilshire boulevard should become a business 
street, it would lose much of its usefulness as a 
main artery for traffic between Los Angeles and 
the neighboring cities and municipalities. The 
fact that there is a large volume of traffic upon 
Wilshire boulevard which necessarily must be pro¬ 
ductive of incidental noise and confusion is not 
conclusive that said boulevard is clearly un¬ 
adapted to. use for residential purposes of the 
character contemplated in zone B. The circum¬ 
stance that many very large and expensive apart¬ 
ment houses have already been constructed upon 
this boulevard is in itself substantial evidence that 
the boulevard is not unadapted to use for such 
purposes.’ * 

In Kenealy v. Chevy Chase Land Co. 63 App. D. C. 
327, 72 F. 2d 378, and again in St. Lo Construction Co. v. 
Koenigsherger, supra , the increased volume of traffic on 
Connecticut Avenue was assigned as reason for setting 
aside restrictive convenants in order to permit appellants 
to construct apartment houses in districts in which the 
covenants prohibit such structures. Those cases, plus the 
great number of large and expensive apartment houses 
which have been and are being built on Connecticut Avenue, 
demonstrate that appellants’ views concerning the effect 
of traffic upon apartment houses not only are not generally 
shared but are erroneous. 

Further, in this case appellants tendered no proof that 
the residence-zoned land on the west side of Connecticut 
Avenue from Bancroft Place to Leroy Place, California 
Street, or further north, has been rendered unfit for resi¬ 
dential use by traffic on Connecticut Avenue. 
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In the Leventhal case this Court disposed of a similar con¬ 
tention, holding: 

“The bill alleges that plaintiffs’ land is ‘wholly un¬ 
fit’ for any residential purpose. This is not a state¬ 
ment of fact; fitness or unfitness for residential use 
is a matter not merely of degree, but of opinion. 

The facts in this case prevent plaintiffs’ statement 
from being even a tenable opinion; for it is to be 
presumed, from their failure to allege the contrary, 
that all the residence-zoned property adjoining or 
facing their land, most of which is subject to iden¬ 
tical conditions, can be and is used for residence 
purposes.” 

It is in the consideration of the necessary accompani¬ 
ment of traffic—the motor vehicle parking problem—that 
the contrast between appellants’ property and Temple 
Heights is most apparent. 

In its present condition, appellants’ property affords 
little or no facilities for motor vehicle parking. If the exist¬ 
ing structures on appellants’ property were razed and new 
commercial structures were erected, the area available for 
customer parking facilities would be negligible. Treated as a 
single lot, appellants’ property is 200 by 100 feet. Temple 
Heights, on the other hand, is a 2% acre vacant lot. If the 
developers see fit to proceed in the manner described by 
Mr. Lindholm, supra , and followed by the largest local 
merchants who went beyond the District line for space for 
their parking lots, there is ample room to do so. 

! Pecuniary Loss 

i Appellants now express the fear that they will sustain 

\ < * 

“ • # * financial loss • • • particularly 
because of the inferior classification granted the 
extensive frontage across the Avenue upon which 
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markets, garages and mercantile establishments 
will be erected * * V’ (Appellants’ brief, p. 5.) 

Even if their fears be well founded, that fact would not 
entitle them to the relief they seek. As this Court held 
in the Leventhal case: 

“Zoning may inflict serious pecuniary injury 
upon the plaintiff without being arbitrary. Had- 
acheck v. Sebastian, 239 U. S. 394, 36 S. Ct. 143, 

60 L. Ed. 348, Ann. Cas. 1917B, 927. Village of 
Euclid v. Ambler Realty Company , 272 U. S. 365, 

47 S. Ct. 114, 71 L. Ed. 303, 54 A. L. R. 1016.” 

The Zoning Commission did not have before it at the 
time of the Temple Heights hearing the evidence upon 
which appellants. now base their claim of financial loss. 
Appellants consented to that rezoning. 

The expression of appellants’ fears, however, gives em¬ 
phasis to the objections to the rezoning of appellants’ prop¬ 
erty filed by owners of property on Bancroft Place (App. 
38A -flA). If commercial establishments, presumably 
facing appellants’ property across the broad expanse of 
Connecticut Avenue, will cause appellants financial loss, 
how much more would owners of property facing the back 
doors and rear yards of commercial establishments, which 
would be established on appellants’ property if appellants’ 
petition was granted, be damaged? 

* « i , » 

\ 

Taxes and Income 

Appellants contend that taxes against their property are 
too high in view of the residential classification. This argu¬ 
ment is predicated upon the comparison of taxes assessed 
against appellants’ property with those assessed against 
Temple Heights. But it will be noted from the table incor¬ 
porated in appellees’ answer (App. 17 A) that the assess- 
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ment against appellants’ property is based upon “land and 
i improvements”, whereas the assessment against the com¬ 
mercial portion of Temple Heights is necessarily based on 
land alone since that portion of Temple Heights is vacant 
land. 

In any event appellants’ argument based upon the alleged 
excessive taxation, and their argument that their revenue 
would increase materially if their property were classified 
for first commercial use, are disposed of by the opinion of 
this Court in the Leventhal case, supra, as follows: 

i “Plaintiffs allege that they cannot get enough rent 

i for their property, as now zoned, to pay taxes and 

other carrying charges. This suggests that their 
taxes are too high, but not that their zoning is 
clearly unreasonable and arbitrary. Plaintiffs 
would make more money if their zoning were 
changed. But residential zoning is not invali- 
i dated by the fact that if the property ‘were avail¬ 
able for business purposes its market value would 
be greatly enhanced.’ Zahn v. Board of Public 
Works, 274 U. S. 325, 327, 47 S. Ct. 594, 71 L. Ed. 
1074.” 

Spot Zoning 

Appellants’ reference in their brief to “spot zoning” 
obviously was intended to apply to the denial of their peti¬ 
tion. 

“Spot zoning, or, as it is sometimes called, 
piecemeal zoning, may be regarded as the enemy 
of zoning. It runs in direct opposition to the pur¬ 
poses of zoning, namely, it is not according to a 
; comprehensive plan, nor within the spirit and in- 
j tent of the zoning ordinance that the same should 
be enacted to serve the public health, safety and 
i general welfare of the community. It is in disre- 

I gard of the rights of other similarly situated or 
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the effect which such spot or piecemeal zoning 
has on property values in the district or upon the 
future orderly development of the municipality 
as a whole. Generally speaking, spot zoning 
or piecemeal zoning is the result of effort on the 
part of some individual owner to benefit him¬ 
self at the expense of the general public and some¬ 
times as a result of spite on the part of the legis¬ 
lative body towards a particular owner. 

“Spot zoning is based upon privileges granted, 

* or restrictions imposed, without regard for a uni¬ 
fied plan.” 8 

* 

On page 9 of their brief appellants stated that the Tem¬ 
ple Heights petition was granted “ * * * at the request of the 
privileged property owners across the street * * V* 

In the affidavit of appellant McCarthy the denial of ap¬ 
pellants’ petition is described as “ * # * a mere effort to 
discriminate in favor of the owners of the east side front¬ 
ages of the said avenue” (App. 28 A). 

At the hearing on appellants’ petition the following col¬ 
loquy occurred (App. 55 A): 

“Mr. Keane: * • • I can’t help but feel that the 
Advisory Council feels that in giving it to Temple 
Heights, you should not give it to anyone else. 

“Gen. Young: Are you suggesting the Zoning 
Advisory Council was improperly influenced? 

“Mr. Keane: No, not at all; it is just bad judg¬ 
ment. I appeal to the Commission that the lack of 
need is such a radical point to adopt; we know 
there is a need for stores. • * • ” 

The foregoing argument, averments and representations 
lead to a conclusion neither intended nor desired by ap¬ 
pellants, namely, that the rezoning of Temple Heights was 
an example of “spot zoning”. Appellants, having con¬ 
sented to the granting of that petition, are in no position to 


8 The Law of Zoning and Planning (2nd ed.) by Arden H. Rathkopf, p. 66. 
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attack it. Further, their whole case is pitched upon the 
proposition that the Temple Heights proceeding created 
a new comprehensive plan. But if the Temple Heights 
proceeding constituted “spot zoning”, obviously it did not 
create a comprehensive plan and under no circumstances 
would appellants be entitled to participate in the benefits 
of such invalid action. 

The fact is that neither the Temple Heights nor appel¬ 
lants’ petition was decided on the basis of “spot zoning”. 
In each case the Commission’s action was based on sound 
principles of zoning, and appellants’ charge of “spot 
zoning” is utterly without merit. 

CONCLUSION 

It is respectfully submitted that the judgment of the 
District Court was right and should be affirmed. 
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